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CHAPTER I. 

FRA^^OE : INSTITUTIORSa 

Ir order to understand the government of a country 
it is not enough to kno'vV the bare structure of its insti- 
tution s» It is necessary to follov/ the course of })olitics ; 
to inquire how far the various public bodies exercise the 
authority legally vested in them ; and to try to discover 
the real sources of^pov/er. It is necessary, in shorh to 
study the actual working of the system ; and altlicjugh 
this depends chiefly upon the character, the habits, and 
the traditions of the people, it is also influenced in no 
small measure by details, like t|ie method of voting, the 
procedure in the legislative chambers, ancl other mat- 
ters, that are too often overlooked on account of their 
apparent insignificance. Now in several of the states 
on the Continent of Europe the main features of repre- 
sentative government have been copied directly or indi- 
rectly from English models, while the details have grown 
up of themsHves, or are a siuudval from earlier tradi- 
tion. It is not surprising, therefore, that the two are 
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more or l^ss inconsistent each other, and that this 
want of harmony has had a pronounced effect on piihlic 
life. 

Although most people to-day are familiar with the 
Paiiiiment- Parliamentary system of government as it has 
developed in England^ it may not be out of 
EngW. place to give a brlef^ description of it here on 
account of the profound influence it has had in other 
countries. 

The Micldle Ages gave hirtli to two political ideas. 
The first of these was a division of the people into 
separate classes or estates, each of vrhich had independ- 
ent political functions of its ovni. The second vas 
representative government or the election — by those 
estates whose meml)ers were too numerous to assemble 
in a body — of deputies authorized to meet together 
and act for the whole estate. The number of these 
estates, and the number of separate chambers in which 
their representatives saff varied in the different coun- 
tries of Europe ; ^ hut it so happened that in England 
all the political power of the estates became in time 
vested in two chambers.- One of them, the House of 
Lords, contained the wlrole body of peers, who were the 

^ Thub in France, and in most continental countries, there were three^ 
Ttdiile 111 Sweden there were four the clerg'y, the nobles, the cities, ancV 
the peasants. The existence of only two Houses m Englind mig^ht almost 
be called an accident (C£. Freeman, Growth of the English Constitution, 
p. 93) 

In 16GI: Convocation, which was the ecclesiastical chamber, discon-* 
tinned the practice of voting separate taxes on the clergy, and thus th@ 
clergy detiiiitely ceased to be an estate of the reAim. ' (See HallaiUj 
Const Hist of' England , chap, xyi.) 
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successors of tlie great feudal vassals of tlie~ Crown 3 
wiiile tlie other, the House of Coiuipons^ was composed 
of the depiities.from the towns and counties^ who had 
gradually consolidated into a single hoiise^ and might 
be said to represent all the people who were not peerso 
By degrees the House, of Coiniiioiis acquired the 
riglifc of Oiiginatiiig all |?ills for raising or spending 
uioiierq and hence its support became essential to the 
Crown. But its members were independent and on 
the whole less open to court influence than "the peers. 
They felt under no obligation to support the policy of 
the government or to vote an appropriation unless they 
imderstood and approved the purpose for which it was 
to be used 3 and King Vf illiam during his wars 

with France'^ found them by no means as easy to man- 
age as-he could wish. Hitheito his ministers had been 
selected from both political parties^ and hence were not 
in harmony with each other, and were unable to exert 
aip effective influence in Parliament 3 but between 1G93 
and 169b he dismissed the Toiies, and confided all the 
great offices of state to the Whigs, who had a majority 
in the Commons. The result was that the House which 
had been turbulent became decile; and the ministers 
by winning its confidence were able to guide it, and 
obtain the appropriations that were requii*ed. This was 
the origin of the practice of selecting the ministers from 
the leaders of the majority in Parliament, — a piactice 
which at a later time crystallized into a principle of the 
British Constitution.^ But of course men who held 
the most important offices^ and at the same time led the 

1 Macaulay, History of England^ cliap, xx. 
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House o£ Commons^, were certain not to be mere tools 
in tlie bands of the King. They were sure to try to 
cany out their own policy^ and wdien , the sceptre of 
’Wiiliani had passed into the hands of the first two 
Georges^ wdio w^'ere foreigners and tooh little interest in 
English poIiticSj the minister^ exercised the royal power 
as they pleased, and became in fact the custodians of 
the prerogatives of the Crown. The subordination of 
the King to his ministers is, indeed, the inevitable re- 
suit of the" system ; for so long as the latter retain their 
indiience over the House, and can dhect its votes, fhey 
can hold their offices and administer them according to 
their owui riews. If the King attempts to dismiss them 
they can block the wheels of government, by inducing 
Parliament to withhold supplies ; and if, ori the other 
hand, they cease to be the leaders of the House, and 
a different party vdtli new leaders gets a majority, the 
King finds himself obliged to send for tiiese and intrust 
the government to them. The system wdiieh had been 
devised in order that the King might control tlie House 
of Commons became, therefore, the means by which the 
House of Commons, through its leaders, controlled the 
King-, and thus all the power of the House of Commons 
and of the Grown became vested in the same men, wdio 
guided legislation and took charge of the administration 
ad the same time. 

The House of Lords, meanwhile, was losing ground. 
It had no right to initiate or amend money bills, and, 
what was far more inqiortant, it had no influence on the 
formation or the policy of the cabinet. The ministers 
were, indeed, often peers, but they were not selected 
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because tliey belonged to the majoril^y in tlie House of 
Lordsj nor did they resign r^dieii that body voted against 
them. Like their colleagues from the other House;, they 
represented the ^majority in the Commons^ and vrere 
solidly in accord with it. The House of Lords^ there- 
fore^ found itself confronted by the combined power of 
the Crown aiid the House ofHommons, and this it was 
unable to resist. In fact the power to create new peers 
furnished the CrowU;, or rather the ministers acting in 
its name;, with a weapon always ready to hi^eak an 
obstinate resistance^ and at the time of the Eeform Bill 
of 1SS2 a threat of this kind was enough to compel 
submission. The Upper House has thus gradually lost 
emthoritjG until how it does not venture to reject any 
measure on which the cabinet is really in earnest, — ■ 
unless perchance;, as in the case of the recent Home 
Fade bill, it is convinced that the House ol* Commons 
does not fairly represent the people^ and that a new 
election would result yi a victory for the party in oppo- 
sitioh. In such a case die lefiisal to pass the measure 
is tantamount to a demand for a Eeferendiimd 

The ministers remain in office only so long as they 
continue to be the leaders of the Lower House and are 
able to control the majoiity. When this condition has 
changed, a vote is sometimes passed to the effect that 
the ministers have ceased to possess the confidence of 
the House ; but such an express declaration is rarely used 

^ It is a CTirions fact that the Premier oi Eew South Wales has recently 
proposed to pi event deadlocks between the Houses by providing that 
after a bill has been is^wctcd once by the Legislai;ive Council and again 
passed by the Assembly, the Council shall not have power to reject it a 
second time, but may require it to be sulimitted to popular vote. A sim« 
ilar proposal has been discussed in Belgium. 



at tliej)resent da,}a and a hostile vote Cn anv rviter oi 
considerable iinpoi'tance is treated as a proof liiat the 
government has no longer the support of a majority. 
After such a vote^, therefore^, the ministers robigip and 
if there is a normal division into two parties the Crown 
sends for the leader of the ^oppositions and intrusts him 
with the formation of a cabinet. The defeated minis' 
ters have, however^ other alternative. If they think 
that the House of Commons has ceased to be in ham 
inony with the opinion of the nation, they can dissolve 
Parliament in the name of the Crown, and try the 
chance of a new election. Thus in the English *parlia- 
mentaiy system the direction of the legislature, and the 
control of the executive, is in the hands of the leaders 
of the majority in the House of Commoii^s. For their 
exercise of power these leaders are directly insponsi- 
ble to the House of Commons, which can call them to 
account at any time ; while the House itself is responsi- 
ble to the people, which gives its®verdict whenever the 
end of the term of Parliament or a dissolutJon brinjxs 
about a general election. 

Turning now from the consideration of English forms 
nariiamenu govemiuent to those in use on the Con- 
SentTirtke thieiit, WO find that the main features of the 
Contujent. g^-itish Constitution ha^m been very generally 
^ imitated. In fact, the plan of two chambers, one ot 
which issues from an extended suffrage and has the 
primary control of the '^purse, and of a cabinet whose 
members appear in -the chambers and are jointly respon- 
sible to the more f)opuiar one, so that 5.11 the ministers 
resign on an adverse vote of that chtober, is of Eng- 
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lisii Origin^ and lias spread widely over Eiirope. These 
features of the parliamentary system, are striking^ and 
have become famous^ while the procedure in the House 
of Commons^ which enables the system to work Siiiootlihg 
lias attracted far less attention, and has been followed 
very little- This is peculiarly true of France, vrhere the 
principle of T^ahinet responsibility has been adopted to 
the 1 idlest extent, but where there exist at the same 
time several practices that help to twist parliamentary 
government out of the normal form. More curious still 
is the fact tliat these very practices have been blindly 
copied by other countries which intended to imitate the 
Englisii system. 

A description of the French government must begin 
with its struetiire, with the legal composition 
and poiyers of the dilierent political bodies. sebnUhai^ 
This will Occupy the present chapter. In the 
next, the actual wmrking of the system will be consid- 
ered, especially in regard to the character of political 
parties ; and an attempt will be made to explain the 
peculiarities that are found by a reference to the condi- 
tion of the people, and to those parts of the political 
machinery that seem to have a marked effect. In other 
wurds, WT shall begin with the skeleton, and dheii take 
up the muscles and ne^rves. 

The first thing one looks for in a modern government 
is the constitution ; but although the French 
Eepiihlic has a constitution, it rlilfers in two Consotu- 
very important respects from those -to wiiicli 
we are accustoihed. It is not comprised in any one 
document, but in a series of distinct laivs, and it 



contains few provisions limiLing tlie fimetlons of tiie 
different ffodies^ ^or prescribing fiindainental rigiits 
wliieii tiie state is enjoined to respect. Tins is a depart- 
ure not only fiom American, but also^ircm tlie earlici 
Erencli iis^ige, for previous constitutions in Fiance iiave 
been lonn docmneiits and have contained elaborate 
bills of rights ; although the absence of pmctieal guai'- 
antees has made their effectiveness depend upon the 
good pleasure of the government. The present consti- 
tution 4s very different, and barely provides for the 
organization of the povrers of the state, without even 
speaking of such important matters as a yearly budget 
or the tenure of office of the judges. It does little 
more tiian establish the main frameworff of the govern- 
ment by declaring whac the chief organs ^of public life 
shall he, leaving them almost entirely free to^exeieise 
their authority as they see fit. The reason for such a 
departure from French traditions is to be found in the 
circumstances of the case. The efirlier constitutions in 
France were attempts to frame an ideal system, but the 
present one resulted from an immediate need of pro- 
Ading a regular government of some sort that could 
lule the country foiv the time;, and was drawn up by 
men who^had no belief in its inherent perfection. To 
understand tliis it is necessary to glance at the history 
of the period. 

The rapid series of defeats suffered by the French 
History t>£ a™ies at therhands of the Germans, in 1870, 
Kscication. (J^gtroyed the tottering authority of the 

empire, and as soon as the news of the surrender of 
Napoleon HI. at Sedan reached Paris ah insurrection 
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broke out on die fourth of Septemher. The rejinblie 
was at once proclaimed, but this was no time to debate 
nians for a constitution, and so loni>: as the war lasted 
the country was, ruled by the self-elected GoYernnient 
of the National Defense. When the war was over^ a 
National Assembly with iiicjefinite I'.owers was chosen 
by’' universaDsiilfrage. The member of this body who 
commanded the most general public confidence wws 
Thiers, the historian, and former minister of Louis 
Philippe, To him tlie Assembly intrusted the^ execm 
tiue power, and in August, 1871, it gwve him the title 
of President, without, however, fixing amy term for the 
duration of the office, Thiers was constantly urged 
to introduce the parliamentary system by allowing his 
ministers to a.ssume the responsibility for his acts, but 
this he refused to do, saying that the position in wdiicli 
it would place him, although perfectly consistent with 
the dignity of an hereditary king, was for him, a little 
Jjourgeols^ entirely out of the questiond He held him- 
self, liovvmver, personally responsible to the Assembly 
for the concliict of his government, took part in the 
debates on the measures he proposed, and declared that 
he was ready to resign at any time, if tlie majority 
wanted him to do soi-^ This state of thhigs continued 


^ The Inw of Aug 31, 1871, declared, that the President as well as the 
ministers should be responsible to the Assembly. See Dupriez, Le^ OAl 
mUre'^ dam Ics Pnncipaux Pays d^Euiope et d’Ameiiqne, yoI ii p 3C0. 

^ The law of March 13, 1873, aholisheiP the right of the Piesident to 
take part m debate, and while alloiMiig him to, address the Assembly^ 
ordered the sitting to^be suspended immedialely letter liis speech. Thg 
was, of course, an attempt to reduce the personal iiifluenc© of Thier%, 
{Hupritz, iml li pp 321-22.) 
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for neiirly trro yeais, when a liostile vote fi/re^d Thiers 
to retire. Ilis ;siieeessoi% Marsluil hlaecJalioiy was 
elected for a term of seven years, ^aiul as tiie new 
President was nor a member of the alssembly^ Ins calm 
net became responsi])ie in the parhaineiitary sense. 
But aitliongh the chief magistrate now held ooice for 
a fixed period^ and was freed from the caprices or an 
iincertaaii majority, still there was no constitution and 
no permanent organization of the government. The 
sitaatian was, in fact^ a provisional one^ prolonged ab- 
normally by the strange condition of politics. The 
monarchists formed a majority of the Assembly, but 
they were hopelessly divided into tv;o sections, — the 
Legitimists^ vdiose candidate was the Comte de Cham- 
bordj and the Orleanists. wdio followed the Comte de 
Paris. At one moment it seemed not impossible that 
the Comte de Chambord might become king, and some 
of his supporters opened negotiations for the purpose ; 
but these were brought to nothing by obstinacy of the 
Prince himself^ who was a true scion of his race, and 
would not yield one jot of his pretensions. He even 
refused to accept the tricolor flag that means so much 
to Frenchmen, and eking doggedly to the ancient wliite 
standard of his house. Under such circiimstanceSj a 
monarchy was out of the question, and so this assembly 
TheConstitu- moiiarcliists at last set to wwrk to organize 
tionai Laws. ^ republic ; or rather a sufficient number of 
monarchists, feeling that a republic was, for the time 
at least, inevitabU, joined with the minority to estab- 
lish a governmeht on the only basis possible.^ But 

^ Yerj good "brief descriptions of the formation of the Constitution 
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altliongli the republican form was adopted, the institm 
tions that were set up departed essentially from the 
ideas which the ^French had been accustomed to asso^ 
eiafce with that ^term. The present govermiieiit^ like 
all political systems that have been created suddenly 
and have pioved lasting^ was essentially a comproniisec 
Fiom Lire Fceneli iepublicaii principles there was bor- 
rowed, besides the name, little more than the election of 
the cdiief magistrate, while from the traditions of con- 
stitutional monaichy were taken the irresponsr^llity of 
the head of the state^ and the existence of a second 
legishftive cliamherd Now it was natural that no one 
slioiihl feel inclined to construct an ideal system on a 
hybrid foundation of this kind. Moreover none of tlie 
parties regarded the work of the Assembly as for 

the monarchists looked forward to a future restoration 
of the tlirone, while their adversaries hoped to jdaee 
the republic before long on a more secure and perma- 
nent footing. Henc^tlie Assembly did no more than 
prorude fo#: the immediate organization of the govern- 
ment in as biief and practical a manner as possible. It 
passed three constitutional laws, as they are called^ 

wAich are in the form of ordinary statutes;, and very 

% 

maybe found in JEiude sur la Itu ision de la Con^iitutloriy and 

in Piofessor Cuniciy Coasiitutional and Onjanic Lau's of France. The 
Litter, publidifcd as a supplement to the Amtals of the American A cad cum 
of Political Science fivlaich, 1893), ^ives a translation into English of all 
these laws See also an article by Saleiil^s on the Development of the 
Present Constitution of EranceC* f-inn Amer Acad of Pol. Sci ^ Jaljj 
1895) 

^ Lcboii, FranJcreicli (m Marquardsen’s HandhiicL des OeJfentlicJieu 
RecJitf, p, 19- 
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short and concise^ One of tliem, that of February 25^ 
1875/ provides for die organization of tlio ponnrs of 
the state. Anotlieia that of Feoniary 2F 1875, deals in 
greater detail witii the organization of the Senate, hind 
die thiix/ dated July 16^ 1875, fixes the relations of 
due powers of the state among themselves. 

The provisional character of the con^^titution is clearly 
Anieiifi- ill the method of amendment. It has 

meats been the habit in Fraiice to make a sharp dis- 
tinctioi;! between the constituent and legislative pov'ers^ 
the former being withdrawn to a greater or less extent 
from the control of the Parliament. But in this in- 
stance both of the great parties wanted to faciiilate 
changes in the fundamental laws^ in ofder to be able to 
carry out their ov/n plans whenever a favinable occasion 
might [)reseiit itself! A departure fiom tradition was 
therefore made^ and it wars provided that the constitm 
tional laws could be amended by a National Assembly^ 
or Congress^ composed of the two branches of Parlia- 
ment sitting togetheig which should meet for this "pur- 
pose whenever both chambers on their owm motion^ or 
on that of the President of the Eepublic^ declared the 
need of revision v X'h^ constitutional laws have been 

^ C£ Boigeand, ElaUisseyjient et Runsiondes Constiiuiion^^ pt in. liv. iL 
ell Yin 

^ Const Law of Feb 25, 1875, Art 8. It is not proTicied whether the 
Chambers shall deelaie in general terms that there is a need of revision, 
or whether they shell specify t}i,e revision to be made, and this point has 
given rise to lively debates; but on the two occasions when a revision was 
actually undertaken, the Chambers passed identical resolutions specifying 
the articles to he amended. (Leboii, Franlreicli, pp". 74, 75 ; SaleiHes, op. 
of pp. 6, 7, 9 ) , ' 
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twice amended, in tliis wayo On tiie first oceasion 
(June 21^ 1879)^ the provision making Yersailles the 
caniial was re|)ealed;j and thereupon a starute was 
-oassed transierrino' the seat of oovernnient to Parish 

X ^ o o 

On the second occasion (^August lA ISSd)^ several 
amendments were made. Among these one of the 
most notable changed the provisions relating^ to the 
mode of electing senators, and another declared that 
the republican form of government cannot be made the 
subject of proposal for revision^ — the object cf the 
latter being to prevent the destriietiou of the Pepiihlic 
by cohstitutioiiai means. The demce of providing that 
a lav/ shall never be repealed is an old one^ but I am 
not aware that it has ever been of any a\mL 

This method of amendment has virtually rendered 
the Parliament omnipotent for eseeptliig the }n’ovision 
about changing reniihlicaii form of government^ 
there is no restriction on its autlnraty. Tne Cbamhers 
cannot, it is true, puss an amendment to the consti- 
tutional laws in the form of an ordinary statute, but 
if they are agreed they can pass it by meeting* as a 
National Assembly. The power of the Chambers is 
therefore nearly as absolute as tljat of tlie British Par- 
iiamentfi The principle, moreover, that tlie funda- 
mental law cannot be changed by ordinary statute is 
devoid of legal sanction, for if the Chambers should 
choose to pass an act of this kind, no court or official 
could legally prevent its application.'^ But v/hile the 

^ Law of July 22, 1<S79 Tins act provides, tiowever, that the National 
Assembly shall meet at Versailles 

^ Cf. Saleilles, 0/? rit ^ p 11. 

^ Cf Lafernere, TiaiL de la Jurisdiction Adialmbt' atwe, vol. li. p 5-. 
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eoiistltiition imposes no legal restraint on tlie Parlia- 
ment, it would be a great mistake to suppose tliat it 
liad no eiiect. On tlie contrary^ it lias such moral force 
that any attempt to pass a statute that clearly violated 
its teirns would aivalie a strong' re})iignanee ; and indeed 
a suggestion by the president of one or other of the 
Chambers that a bill would Be unconstitutional has more 
than once sufficed to prevent its introduction d On the 
other hand, the fact that formal amendments can he 
made only in joint session, and only after both Chambers 
have resolved that there is a need of re^dsion, has some 
iiiiiuence in preventing changes in the text of the 
coiwtitiiti onal laws, because the Senate, being the more 
conservative bod}^ and only half as laig'e as the other 
House, is timid about going into joint session, not 
knowing wdiad radical amendments may be proposed 
there, and fearing to be swaiinped by the votes of the 
deputies. 

Let us now examine the organs of the state in 
succession, taking up first the Parliament wdtli its two 
branches, the Senate and the Chamber of Deputies; 
then turning to the President as the chief magistrate of 
the Republio, and finally passing to the ministers as the 
eonnecting link between the Parliament and the Presh 
dent, and the controlling factor in^tiie machinery of the 
state. 

The composition of the Chamber of Deputies is left to 
_ ordinary legisHtion, except that the constitii- 

i>epu- tional law of February 25, 1875, Art. 1, pro- 
vides for its election by universal suffrage. By 


^ Lehon, Franlrelch, p. 23.^ 
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statute the balloi is secret, and the franchise extends to 
all men over twenty-one years of ao-e who have not been 

Cl O ^ 

depiived of tlie rig lit to vote in consequence of a con- 
viction for crime, and vtlio are not bankrupts, under 
giiardian&liip, or in active military or naval serviced To 
be eligible a candidate must be twenty-five years old 
and not discj^iialified from Kelng a voterd Members of 
families tliat liave ever reigned in France are, however, 
excluded ; ^ and in order to prevent as far as possible 
the use of pressure the law forhids almost eve^w state 
official to he a candidate in a district where his position 
might"’ enable him to influence the eleetiond As a fur- 
ther safegauird against tlie power of the administration, 
which is jiisily flreaded by the French Liberals, it is 
provided that all public servants vvho receive salaries, 
excejit a few of the highest in rank, shall lose their 
offices if tliey accept an election to Pailiameiit, and that 
a dej'uty who L appointed even to one of these highest 
offices, unless it be that of minister or under-secretary, 
shall lose ]iis seatd 

The Chamber of Deputies is elected for four years, 
and consists at present of five hundred and Tiiemetiiod 
ninety-seven members; ten of the, seats being 
disti ih>iiteAl among’ the various colonies, and six allotted 
to Algiers, while the remaining deputies are chosen in 

^ Artt. 1, 2, aiul o of the of Nov 30, 1875 Poucira et Pierre, 
Drod Pailcmruhai e sects 482-84,408-514* 

- Law of lSi)Y 30, 1875, Arts 6, 7 
Law of June 10, 1885 Art 4 
Law of Nov. 30, 1875, Art 12- 

^ Id , Arts 8, 0, aiirl 11 A deputy appomted one of these offices 
may, however, be ieelected (Art* 11) > 
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The method of election has varied from time 
to time ^between that of single electoral dis- 
tricts. a system called the dcrali/i (/^(irron- 
dissei/ient, and that of the (h Usle, 

mhicli consists in the choice of all the deputies 
from each department on a generai tickot, the lAderence 
being dm same that exists between oar mec4iod of elech 
ing cong'ressmen each in a sepmate district. cVad oiii 
method of choosing presidential electors on a single ticket 


for the. whole State. The scratui cd orrujich^scnidul or 
single district system prevailed from 1S7G to when 

the scralln de listc Avas reAived;^ P-trtl}y no dotiLt, in 
order to swamp the reaetioiimry minority., hut also Avith 
the hope of withdraAving the deputies floni the pressure 
of petty local interests, Avhich had become lamentably 
strong, of getting a Chamber of broader and more 
national Auews, and of forming a Eepubdican majority 
that Avouid be more truly a great and united }aa*ty. 
The experiment did not last long enough to province 
aim sensible elfect of this kind: and indeed the change 
seems, on the Avhole, to liaAm resulted in an increase of 
the power of the local politicians, who formed lliemselves 
into nominating and electoral committees for the depart- 
ment. At the general elections of 1885 the Eeaction- 
aries gained rather than lost seats.in spite of the ^rridin 
de lisle ; and the disgust of the Eepiihlicans AAutli the 
deA’ice from which they had hoped so much Avas brought 
to its height two or thr^e years later, by Greneral Bou- 
langer. This singular man, avIio, after enjoying a mar- 
velous popularity^ became in a short time an object of 


^ Law of 16, 1885." 
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contempt^ i£ not* of ridicule, liad oeen minister oi mar in 
0118 of tli3 recent Kepiiblicaii cabinets- He mas’ forced 
to resign on accoiiiit of liis enormous expenditure on 
tiie anrmp and tl^e fear that he mould plunge the nation 
into a mar mith Germany. He then posed cxs the saviour 
of the coiiiicry^ and being at the height of his reputa^ 
tion he made use of the scriiiin de llsie to held a 
plPoiscile or popular vote of France pieeemeaL hVliem 
ever a seat became vacant in a department he stood as 
a candidate, and if elected he held the seat oidy until 
a vacancy occurred in another department, vrlien he 
resio'iied to apiiear as a candidate amin. After doiiiir 
this in several large departments he mas able to declare 
that a considerable part of the French people had pro- 
nounced themselves on his side — a proceeding mliicli 
mould ipve been impossible if the deputies had been 
elected in five hundred and seventy-six separate dis- 
tricts. His success at the by-elections had so friglit- 
ened the Eepublicans that they restored the scnitui 
ddifrondi&sojiait or single electoral districts before the 
general election of 1889 took placed 

Every large body of meip not under strict militaiy 
discipline^ has lurking in it tlieAraits of a inob^ and 

1 Law of Feb 13, 1SS9 gn order to frustrate raoie etrectnally Bon- 
laii 2 ;er's sclieme, a law of Jaly 17, 1SS9, piovided that no one shoaid be 
caiididate ill moie than one dibtiiet The meaning and effects of these 
laws IS discussed by Saleilles pLm J/??. Acad Pol , July, 1895, pp, 
19-37) A ineasuie pio\iding for the aestoration of the scridm dt h^te 
with an arrangement for proportional representation passed the Chamber 
of Deputies in 1913 Foi the arguments in its havor, see ^"Electoral Re- 
form in Fiance,’’ by W. G-arner, American Pohiical Science Pmnetiy yii, 
pp 610-38 
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is liable to occasional outbreaks Tviien tlie spirit o£ dls- 
Therhim- order becomes epidemic; but tlie Freucli 
mbuiobfe Cbamber of Deputies is espeeiallv tiimrjtunus^ 
and, in times of gueat excitement, souieliuies 
breaks into a veritable uproar. Even tbe inetliod of 
preserving order lacks tbe^ decorum and dignity that 
one expects in a legislative assembly. The Presi-leiit 
lias poiver to call a refractory member to order and 
impose a penalty in case be persists ; but instead of 
relying'-on this alone; lie often tries to enforce silence 
by caustic remarks, Tbe ivriter remeinbens being in 
the Chamber a few years ago wlien M. Flocpiet was 
presiding, — the same man wlio fouglit a duel ivitli 
General Boulanger and vrounded him in tlie throat. 
A deputy who liad just been speaking kept interrupt- 
ing the member who was addressing the Chamber, and 
when called to order made some remark about parlia- 
mentary practice. The President cried out, '' It is not 
according to parliamentary practice for one man to 
spealc all the time.'’ I am not speaking alFthe time/’ 
said the deputy. "'■ At this moment you are oveibear- 
iiig everybody/' answeied the President. This incident 
is related, not as being unusual or huinorouS; but as 
a fair sample of what is constantly occurring in the 
Chamber. Even real sarcasm does not seem to ])e 
thought improper. Thus in a recent debate a deputy, 
in the midst of an unusually long speech; was com 
tinually interrupted; wlren the President; Florpiet, ex- 
claimed; Pray be silent, gentlemen. The member 
who is speaking has never before approached so near 
to the question.”^ These sallies from the chair are an 

^ J ournal Ojficid of Xov. 18 , 1892 . 
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old tradition in ‘France^ altlioiigii; of coiir^.e^ their use 
clepenh.s on tlie personal character ,of the President. 
One does iioO for example^ find them at all in the 
reports of debaters during the time Casimir-Peiier was 
presiding oner the Chamber. When the confusion gets 
beyond all eontroh and th^ President is at his wits' 
end, he puts' on his hat, and if this does not quell the 
disturbance, he suspends the sitting for an hour in 
order to gire time for the excitement to subside. 

The French Senate consists of three Iiundred mem*' 
beis, and by the constitutional law of Feb- 
ruary 2d, 1875, two hundred and twenty-five Senate, 
of these were to be elected for nine years by the depart- 
ments, Avhile seventy-five were appointed for life by the 
same National Assembly that framed that law. The 
life senators were intended to be a permanent feature of 
the Senate, and it was provided that when any of them 
died his successor should he elected for life by the Sen- 
ate itself. A few yi^ars later, however, the Eepublb 
cans, tliiriking such an institution inconsistent with 
democracy, passed the amendment to the constitutional 
laws, to whicli a reference has already been inaded 
This, while leaving untouched the provisions relating 
to the existence and powers of the Senate, tookhiway the 
constitutional character from those regulating the elec- 
tion of senators, which thus became subject to change 
by ordinary legislation. A statute was then passed 
(December 9, ISSd) providing ^tiiat as fast as the life 
senators died their seats should beKlistributed among 
the departments, so that nowadays' all the senators 

^ Const Law of Aug lij ISSl. 
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alike are elected in tlie same v/ay. Tliere are eiakty- 
six departments in France, and tlie senators are appom 
tioned by the act amona: tliem according to population. 
Since tlie abolition oi life senalorsbi][>-^, tlie number of 
seats belonging to a department varies from tmo up 
to teip •while the territoiy of Belfort, each of the three 
departments of Algiers, and several of the" colonies are 
represented by one senator apieced The senators so 
elected hold office for nine years, one third retiring 
every thiee years." They are chosen in each depart- 
ment of France by an electoral college composed of 
the deputies^ or the members of the general council, 
of the members of the councils of the arrondissemeiit^^ 
and of delegates chosen by the municipal councils of 
the conmiunes of towns." Before ISSd each commune 
elected only one delegated but by the law of that year 
the number of delegates increases with the size of the 
communes^ though much less than in proportion to the 
population. These communal cVlegates form a large 
majority of the electoral college, and hence tlie Senate 
was called by Gambetta the Great Council of the Com- 
munes of Franeed 

A senator must be forty years old ; and since the law 
of 1884 the disqualifications for this office have beeji 
the same as for that of member of the Chamber of 
Depiitiesd 

^ Law of Dee. 9, ISSL, Art. 2. 

- Id , Art 7. ^ 

^ Id , Art. 0 

^ Const Law^f Feb^24:, 1875, Art. 4. 

^ Saleilles, op at^ p 41. 

® Law of Dec. 9, 1884, Arts 4, 5, and Provisions Temporaires. La'W 
of Dec 26, 1887. Lebon, Frankreicky pp. 63, 64, 67. 
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I’lie legislatiY© powei of the Senate and the CiiaiiiDer 
of Deputies is iTie saiiie^ except that financial xtsUmc- 
bills must originate in the latter;^ but while 
it is admitted tliat the Sejiate may reduce proposals for 
taxes and appropriations, there is a dispute whether it 
can increase them or noh and debates on this point are 
constantly repiiiTing. In practice the Chamber has some- 
times accepted augmentations thus introduced, hut more 
frecjiiently the Senate has abandoned themt^ The Senate 
has two peculiar functions. Firsfi its consent ismeces- 
sary for a dissolution of the Chamber of Deputies;,^ a 
provision designed as a safeguard against the President 
who might otherwise dissolve the Chamber in order to 
attem})t a coai) d'etat during its absence ; and. second^ 
the President is authorized^ vrith the approval of the 
Council of Ministers, to constitute the Senate a high 
court to try any one for an attempt on the safety of the 
state.^ This power was used in the case of General 
Boiilangei, who failed to appear for trial, and was eon- 
demn.ed in, his absence. 

With such an organization and powers, an American 
might suppose that the Senate would be a 
more influential body than the Qhamher of 


^ Const Law of Feb 24, 1875, Art 8. 

^ Hapnez, vol u. pp 430-32 
^ Const Law of Feb. 25, 1875, Art 5. 

^ Lebon, Franireich, p 73, Const Laws of Feb 24, 1875, Art. 9, and 
July IG, 1875, Art 12 The procedure was regulated by a law of Aug. 
10, 1SS9 By the Const Law of July 16, "^875, Art. 12, the Chamber of 
Deputies can impeach the ministers, and m c^se of high treason the 
President of the Republic. The impeachments aje tried hy the Senate. 
For the interpretation put upon this clause, see Lebon, Finnkreiclh 
pp. 55-58. 
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Deputies ; Liit in reality it is by far flie A'eaber body 
of the two, allliong-li it conmius at least as luucli i)o- 
litical ability ami experience as tbe atlior IIous-, and, 
indeed, has as rnucii dignity, and is n-omposed of as 
imniessive a body of men as can be fonml i;i auy 
leo'isiative chamber the woild over. The fact is that 
according to tlie traditions of the parliaiiieiitcry system 
the cabinet is responsible only to the more popular 
branc'h of the legislature^ and in all bat one of the 
instancies ^Yhe^e a cabinet in France has resigned on an 
adverse vote of the Senate^^ the vote was rather an 
excuse for the vrithdrawal of a discredited ministry than 
the cause of its resignation^ The remaining ease, 
which occurred during the year 189G^ is the only one 
where the responsibility of the ministeis to the Senate 
was fairly raised, and where anything like a real contest 
took place between the chambers. On this occasion the 
Senate did certainly force a united and vigmious cabinet 
to resign, but it was enabled to do so only because the 

^ Dupriez (vol li pp 453-54:) mentions two sucli cases. One in 1S7G, 
when the cabinet, disliking a hill for an amnesty passed hj" the Chamber 
of Deputies, proposed in the Senate a compromise, wdiieh the latter, 
ax else to any amnesty, rejeeied. The ministers thereupon resigned, but 
they had really been beaten in the Chamber of Deputies, and their only 
hope of restoring their prestige lay m forcing through tbe compiomise 
The other case was m 1S90, when the Senate by a xmte condemning the 
economic policy of the gox eminent, brought about a cabinet crisis But 
the immstry was already diyided within itself, and had almost broken in 
pieces a few days before. There appears to have been a third instance of 
the same kind in 1S83. In that case the Fallieres ministry resigned 
because the Senate rejected a bill on tbe expulsion of members of families 
that had reigned m France, but here again the cabinet was disunited and 
in a feeble condition before the vote in the Senate took place. {Join rial 
Ojficicl, Feb 18 and 19, 1883.) 



THE SEHATE. 


majority in tire Clianiber of Deputies Tvas liiglily pre- 
eaiioiis, for tliere can be no doubt tliat if tlio cabinet 
could liave relied on the hearty support of the Chamber 
it would have defied the Senate as it had already done 
two months before/^ It has been only hi veiy ence])- 

1 The history of this ease may be suiiamarized as follows Tlie Cliini'U.r 
of Depaties wiiei? elected coimimed a decided majority of Consciratue 
Republicans, and tor two yeais the successive cabinets represented Ihen* 
\mws, but by degrees the paity became disintegrated, and in October, 
iSCo, a Radical cabinet was formed, ylueh succeeded m ohtanung the 
siippoit of a majority Eaily in the new year the Miiii'^Lei ot "Justice, 
not being ^tdislied that the Juye d’Iust''urtion, who was holdioi?, the impiest 
rai the Sjuthern railroad frauds, was siifhciently zealous m discoieiing 
the oiftiidcis, took the case out of his hands and intrusted it to another 
iiiaG,istrate On Febiuaiy 11, the Senate, which w.^s stionyh c<»nsena- 
Live, passed a vote eciisuiing this act as an mtciterenco vith the coinse 
of justice. Tuo days latei, the Ch.imber of Deputies expressed its con- 
iideiice m tlie goYCiiiincnt ; thereupon the Senate, on Fe])riiaiy 1 o, 
repoated its* toriner vote < hi the rOth, tJie matter wns ag tin bi oneht uu 
in the Chainbei of Dopiitie-., and j>d Bourgeois, the head ol J e ^ 'biner, 
declaiod that he should not resign so long as he v is iiplioid by ibe 
Chamber, which piocceded to leaiilim its vote of tie wetk befae A 
number of the senators wh*^ had been opposed to the e.ihiiKt, linding 
that it would ?iot yield, read in the Senate next day a deelaiatioii pro, test- 
ing against the refasal of the ministers to hold theinseltes ^espon^d'Ie to 
the Senate as a violation of the Constitution, but samiig that y]iile as 
senators they reserved their eonstitutioiud right, thev did not visli to 
suspend the legislative life of the country, TJie Senate timreupoii adopted 
an order of the day approving this declaration, and thus virtually gxv^ 
up for a time the attiunpt to mike the mmisteis responsible to itself. 
(Journal Orh<ntty Feb 12, 11, lb, 21, and 22, ISOG ) 

A little later the cabinet brought torwaid a bill for a progressive in- 
come tax, and succeeded on i\Iaieh2(> in getting the Chamhei to adopt an 
Older of the day approMUg of the general principal invoked Tlie order, 
however, which vans somewiiat eepimocai, was only earned hv sixteen 
votes, and more than half of the deputies were believed to be opposed in 
their heaits to the tigc. The Senate thought its^ oppoituiuty had come, 
and again passed 41 vote of lack of confidence in the minisciy, tins lime 
on the subject of foreign affairs. (Journal OJllloI, April d ) The result 
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tional cases, that ilie Upper House has 'upset the min- 
istry. Moreover ^ihe tpuestion at issue iir the struggle 
of IShC was not wlietht-r the cabinet- is responsible to 
tiie Senate to the same extent that it is to the Chamber, 
but sim’oly whether th.e Senate can insist on the removal 
of a ministry to which it is 2'>^vuliarly hostile. Ko one 
has ever doubted that under ordinary circumstances the 
ministers are responsible only to the Chamber. The 
maioritv in that bodv alone is considered in the forma- 

,i j 

lion Ox a ealanet, and an iinfavoralile vote there on any 
current matter of importance is followed by a chang'e 
of ministers, w^hile a similar vote in the Senate is not 
reir^irded as a reason for resig;nationd 

Mas 110 better than before, but the Senate felt the strength of its position, 
and was not to he ignored ( )n Ajnil 21, thcrefoie, it took a bolder step 
br a lesolution to postpone tlie V')te on the eicdit^ asked for Madagiscar 
“until it had before it a constitutional nimistiy having the ccnfidence of 
tlio two Chambers ” Instead of tiping to continue the hght Bourgeois 
lesigiied, deolaiiug to the Cbanihei of Deputies that as the representa- 
tive of um\ersal suffrage it ought to he supreme, but that, owing to the 
impo^slhlllU of insuring proper military serf^n e in Madagascar <ii ter the 
vote of the Senate, patriotism obbg-ecl Inm to \vitlidT<LAv. "The Radicals 
in the Chamber succeeded in carrying a vote ahirming once more the 
preponderance of the elect of universal suffiage, and uignig the need of 
deinociatic reforms ; but a few days latei a pnieiy Conseivative cabinet 
presented iLscdf to the Cha^juher, and obtained a vote of confidence by a 
maioiity of f^^rty-three {Journal O/ficiel, April 22, 21, and May 1-) 

The outcome of the affair ^ustihed the belief that the Chamber would 
not engage m a prolonged struggle to support the cabinet ; that while 
unwilling to turn the imnistei'S our itself, it ivoiild not be sorry to 
have the Senate do so. Had the deputies been so thoroughly in 
earnest as to force a deadlock between the Chambers, the Senite could 
not have refused its consent to a dissolution, and would certain^ liave 
been obliged to give ivay if the elections had resulted in a victory for the 
cabinet. 

^ Since tins was written the Briand ministry resigned on a vote in the 
Senate in March, 1013. 
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As a rule tlie Senate does not decide tlie fate of the 
ministries; and Iieiice cannot control tkeir policy, Tlie 
result is that nithoiit sinkiim’ to tlie lieinlessness o£ the 

O JL 

Eiiglisli House of’* Lords, it lias become a body of sec- 
ciidary iniportanced At one time it stood very lorn 
ill public esteeiii; on account of its oiigui ; for it was 
created by tire Eeaetionaries in the National Assembly; 
and was regarded as a nioiiareliieal institution ; and even 
after the greater part of its seats were occupied by Re- 
publicans. it v/as suspected of being only hcdf-heaftedly 
in favor of the republican form of government. Its 
condemnation of Boulanger increased its popularity 
by nuiki ng it appear a real bulwark of the Republic 
against the would-be dictator; but the prejudice 
against it has by no means disappeared; and the ex- 
treme Eiadicais have never ceased to demand its abo- 
lition; although conservative feeling in France will 
doubtless remain strong enough to prevent such a 
sten. How o^reat tliei»inflaence of the Senate vull be 

i. 1* O 

in the future is not easy to foretell. Some people 
were of opinion tliat with life members gone, many 
of whom had been distinguished in letters^ in science^ 
or ill war, it would lose a good Heal of its prestige. 
To some extent this fear has been realized. But, on 
the other hand; men^ of mark are still elected; and 
now that the Senate is not afraid of being thoiiglii: 
lukewarm or hostile to the Republic; and does not feel 

^ 111 his Essa>i‘i on Government (chnp i) the wiiter ha? tried to prove 
rhat this mast necessarily be the condition of one of two chambers v lien- 
ee er the cabinet is responsible to the other ; and that the cabinet cannot 
in the long run be iespo..sible to both 
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its existence seriously threatened^ it lias acquit ed more 
boldness and en^rgyd It is highly iniprohahle, more- 
over, that it vtili become utterly porverless, so long as 
the deputies are divided into a ninnher of polirical 
groups, and tie ministers are not able to speak with 
authority as the leaders or a great and united party. 

x4,itlioiigh the Senate has litile or no shave in directing 
the policy of the eabiueh it must not be supposed that 
it is a useless body. On the contrary, it does very valua- 
ble W'oik in correcting the over-hasty legislation of the 


other Chamber^ and in case of disagreement often has 
its own way oi eifects a compromised 

The two Ghaiiibers meeting- in joint session form 
what is called tlie National Assembly, which, 

TiieXa- , , 

auiMi as we iiave seen, has power to i^evise the con- 

Aa^embly, t t i • 

stitutional laws, it has one other function, 
that of electing the President of the Eepuhllc. This 
officer is chosen for seven years, and is re- 
cUniottbe eligible;^ the only limit on the choice of a 
candidate being found in the constitutional 
law of August Id, 1884, which excludes all members 
of families that have ever reigned in France, — a pro- 
vision dictated by the fear that, like Napoleon III,, a 
prince might use the presidency as a step to the tin one. 
The President is at the head of the Kepublie, Init he 
lives and travels in a style that is almost regal, for the 


conception of a re 


as severe, simple, and eeononi 


^ Dnpiiez, Tol. ii. pp 382-83. The present position and tbe probable 
future of tbe Senate are discussed by Saleilles, op, cif , pp. 37-52, 

2 Dupi'iez, Tol 11 pp. dl3-15. 

^ Const. Law of Feb. 25, 1875, Art. 2, 
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ical lias cliaiiged ^exj mucli in France since tlie second 
Empire taught the nation extravagance/^ 

The duties of the President^ like those of every chief 
magistrate^ are inanifokL He is the executive 
head of the nation^ and as such executes the 
la'ws^ issues ordinances/'^ and appoints <ill the officers o£ 
the goveriime<itd He has also certain functions of a 
legislative character, huh except for the right of initi- 
ative in legislation^ these aie not in fact very extern 
si\'e. He has no veto upon the laws, and although 
he may require the Chambers to reconsider a bill, the 
right lias never heeii exereisedd With the consent of 
the Senate he can dissolve the Chamber of Deputies/ 
but this power Ifas also fallen into disuse, because the 
members of liis cabinet are very much under the control 
of the deputies, who dread the lisk and expense of an 
election ; and, in fact, a dissolution has not taken place 
since President MacMahon’s unsuccessful attempt to use 
it ill 1877 as a means of getting’ a Chamber in svm- 
path]" with* his views. The President has power to make 
treaties ; but treaties of peace, of commerce, those which 
burden the finances, alfect the persons or property of 
French citizens in foreign countries, or wJiieh change 
the territory of France (in other w'ords, all the more inn 

^ Cf G Chaniies, Fantes, Letter of Jan , 18S5 ; Theodore Stan- 
ton In the Oct , 1891 

2 For the nature of this power, see pp 4:2-Fl, infra 
^ Const. Law of Feb C5, 1875, Art 3. « 

^ Const Law of July IG, 1875, Art 7 ; Bupriez, vol ii p. 3G9. It 
is not likel}" to be used unless after the bill bis'^passed the cabinet that 
favored it has, re&igneii, and another hostile to it Bas come m. 

^ Const Law ot Feb 85, 1875, Art 5. 
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portant ones), require tlie ratification of tlie Ciiarii])eTsA 
A declaiation of war also requires tlieir consent;- but 
r.3 a matter or fact tlie government managed to wage 
war in Tunis and Tommin without guy such consent, 
aileoiiiR- at first that the affair was not a war, and 
afterwards defending itself on the gionud tliR: the Par- 
liament by voting credits had vii'tiially a^anctiojied its 
coursed 

Unlike the Presidenc of the United Slates, the French 

President is not free to use his powers accord- 

His Fov^eis . , . . * 1 , 

are reaUy Ulg tO lliS OWll JUdglUeilt^ tOl* lU Order tO 

exei<jise<l hy ^ . " pi p - p i • 

themiinsrers maiie 111111 ladeiieiideiit 01 the I'ate oi eabi- 

iii Ills lixiiixe, g 

nets, and at the same time to prevent Ins 
personal powei from becoming too gieab the eonstitiu 
tional lavs decdare that he shall not he responsible for 
liis official conduct, except in case of high treason, and 
that ail his acts of every kind, to he valid^ must he 
countersigned by one of the ministers ; and thus, like 
the British monarch, he has been put under guardian- 
ship and can do no wrongd dUlien^, tlierefoie, we speak 
of the powers of the President, it mast be reniemhered 
that these are really exercised by the ministers, who are 
responsible to the Qhamber of Deputies, The Presi- 
dent, indeed, is not usually present at the cabinet com 
saltations {co'nseils de cabmet) ip which the real policy 
of the government is discussed, and as a rule he pre- 
sides only over the formal meetings {co 7 iselIs des mi* 


^ Const Law of July 16, 1875, Art. 8. 

3 Id., ArC 9. 

® See Lebon, FranLreich, pp 46, 47 
^ Const Law of Feb. 25, 1875, Aiis 3 and 6. 
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nislrcs) liekl for '^3ertaiii purposes specified by He 

has poAver^ it is true, to select the iiiiiiisters, and in this 
matter lie can use his own discretion to some extent, hut 
i:i facb he generally intrusts some one with the foima- 
rion of a cabinet, and appoints the ministers this man 
suggests.'" His duty in these eases is not, however, as 
simple as tha^ of the English King, because, for reasons 
that wnll be discussed in the next chapter, there is usually 
Oil the fall of a cabinet no leader of a victorious oppo- 
sitioii to wdiom he can tuin. A good deal of tact and 
skill is sometimes recpiired at cabinet crises, and it is 
said that on one occasion the formation of a ministry 
tvas due to the personal influence of President Carnotd 
Sir Henry Maine makes merry over the exalted office 
and lack of po-wer of the Piesident. Tliere is,’' he 
says, "Hio Imng functionary vlio occupies a more pitia- 
ble position than a French President. The old kings 
of France reigned and governed. The Constitutional 
King, according to M. Thiers, leigns, but dues not 
govern. ^ The President of tlie United States gov- 
erns, but he does not reign. It has been reserved for 
tlie President of the French Eepuhlic neither to reign 
nor yet to govern.” 

At first sight the situation does, indeed, appear some- 
what irrational. Vf hen the head of the state is desig- 

I o 

1 Eebcn, Fmnlreick, p 53 ; Dnpriez, toL li pp. 350-51 and 367- 
68, states that the President is often present when unportaiit matters are ' 
discussed, but cannot induence the decision. 

- Dupnez, vol. ii. p. 340. 

* See ‘^Prance under M Constans,” m Murray's Magazine for May, 
1890. 

^ Popular Goixrnment, p 250 
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lifted l-v the accident of hirth it is not nnnntiirai to 
make^of him an idol, and a]ipoiiit a high priest to 
s;>eak in his nante ; hut Avhen he is carefuily se'ected 
as the man most fit for the place, it seems a tride illo- 
a'ieui to intrast the duties of the ofiice to some one else. 
By the constitution of Sieves an oniaiiiental })ost of a 
simiLir character was prepared for the First Consul, hut 
Na])o!eon said he had no mind to play the piU't of a 
})ig' kept to fatten. In government, however, the most 
logical system is not alwavs the best, and the anoma' 
lous posiriou of the President has sa-^^ed Prance from 
pile danger of his trying' to make himself a dictator. 
T>diile the fact that he is independent of the changing 
moods of the Chamhers has given tq. the EepnLIic a 
dignity anti stahilitv it had never enjoyed before. It 
is a cuiions commentary on the nature of human am- 
bitiom that in spite of the small poveer actually vielJecl 
bv the Piesident in France, the presidential fever seems 
to have nearly as strong a hold on public men as in this 
country. 

Before proceeding to consider the ministers, there is 
The Oonscii otlier institution vrhich claims attention 
on account of its past rather than its present 
positiom This is the Coaseil iVEtcit or Council o£ 
State/ a body mhose importance has varied a great deal 

^ Aucoc. Con fdj cnees sur le Droit A elm., liv. n. ch I. § 3 ; Duerocq, 
- Cour^ (It Dioit JJiu, tit 1 ch i sec i § iii ; Bceiif, ECumc sur le Droit 
Adm . ed, of 1895, p 32 et sen ; cf. Lebon, Frmilreich, pp 96-98; Du- 
priez, vol. li. pp 285-310, passim, and pp. 481-92 ; Gooduow, Comparafivc 
Administratne Law, vol i pp. 107-13 See also articles entitled Le 
Conseil d’Etat et les Prpjets de R^forme,” by Y aragnac, Revue des Deax 
Mmdes, Aug 15 and Sept. 15, 1892, 
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at diiferent times;^ Under Napoleon I.5 and again dm- 
iiig the second Empire^, in addition to the possession of 
executive functions, it vras a real source of lemslatioii ; 
while at the time of the Eestoration and the Monarchy 
of July it became wdiat it is to-day. a council with high 
attributes, but very little authority. Except as a court 
of admiiiistradve justice/ it 'has now lost most of its 
inii lienee ; for aldiougli it must be consulted before 
certain classes of ordinances can be issued, and may be 
consulted on other administrative matters, its advice 
need never be followed ; and in facd the habit of coii- 
siilring it is said to have become little more than a mere 
form." The legislative functions of the Council have 
faded even niore^ completely to a shadow, as is ju’oved 
by the fact that while the Government or either of the 
Chambers may seek its aid in the fiaming of statutes, 
the privilege is larely exercised by the minisiers, scarcely 
at all by the Senate, and never by the Chamber of 
Deputies. 

Th^ members of the Council are divided into several 
classes, but those belonging- to the most important class, 
and the only ones -who can vote when the Commil sits 
as a court, are appointed and dismissed at will by the 
President of the Republic^ My 

^ For its functions of this luituie, see pp. 55-Gl, infra 

^ “La Beforme Administrative — La Justice/’ by Yicomte d’AveneU 
Reiue dn6 Deux JlrmcJes^ June 1, 1SS9, pp 507-93. 

The other members are also appointed by the President subject to 
certain conditions, but as be can dismiss any of them, tbcir tenure of office 
depends on the pleasure of the cabinet, and m fact by means of lesigna- 
tlons or removals, most of the councilors were clianged in 1879 m order 
to make the couuciUBepublicaii. — “Le Conseil d’Etat/’ Varagnacj 
'Rerue dts Deux Mondes, ‘^cpt. 15, 1892, p. 295. 
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In a parliamentary system tlie inAnster- liave two 
The nnms- (li^tiiict fiiiictions. One oi' these is tiie same 
as that of the members i)t the rresiJeiit’s 
Cabinet in the Onitecl States^ and eonsims of the mam 
agement of the departments of the adminhtrationo 
The other is the duty of representing' tlie governmeiit in 
the Chambers^ urging the adoption of it-i,measm*es. and 
defending its policy against the attacks of its adversa-” 
ries* These two functions are not necessarily united;^ 
and in fact it lias been a coinnion habit i:i some coum 
tries to appoint ministers •without portfolios; as it is 
called; that is, without any executive duties at“ all, in 
order that they may devote theii whole energy to the 
battles in Parliainentd Although there i.^ nothing to 
prevent such a practice in Trance, it is not followed 
to-day, each minister being at the head of a })articulcir 
branch of the administration. The number of depart- 
ments, however, and the distribution of the public busi- 
ness amonsc them is not fixed bv law, but is regulated 
from time to time by decree of the President or the 
Republic. The number of ministers is, therefore, con- 
stantly liable to change according to the immediate 
needs of the public service. At present there are twelve 
departments or ministries : those of the Interior ; of 
Justice; of Foreign Affairs; of. Finance; of War; of 
the Navy ; of Education and the Fine Arts ; of Pub- 
lic Works; of Labor; of Commerce, Industry, and 

^ This practice yirtually exists in England, because some of the offices 
held by the ministers, mcb as that of First Lord of the Treasury, and 
that of Chancellor of t1ie Duchy of Lancaster, inyhive no administrative 
duties 
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Posts and Telegtaplis ; of Agriculture ; and of the 
Colonies/ 

The constitutional law of February 25, 1875 (Art. 
6), declares that die ministers are collectively 
lespoiisibie to the Chambers for the general 
lioliey of the goverument. and individually for 
their personai'^icts. The object of this clause was, of 
course, to establish the parliamentary system, and in 
fact the French ministry is responsible to the Chamber 
of Deputies, as the English is to the House of Com- 
mons, and resigns on a hostile vote on any matter of 
importance. Except, indeed, for the Ministers of W ar 
and of the Navy, who are usually military men, the 
cabinet officers arc almost always selected from among 
the members of Parliament,- althongli the reason for 
this practice in England does not apply in France, 
because the ministers have a right to be present and 
speak in either Chamber, whether members of it or not.® 

But in order to urid,erstand fully the position of the 
French mhiisters, and their relation to the xiieirpnor- 
Parliament, it is necessary to realize their 
enormous power, and this is due largely to 
three causes, — the paternal natiirs of the government, 
the centralization of the state, and the possession by 
the executive of authority that in an Anglo-Saxon 

^ Boiuf, R<^S7me, ed of 1S95, pp 22, 23 The last ministry, that of 
the Colonies, was, however, created hy statute in 1894, and as Bcenf 
remarks, the Chambers can alvays prevent the creation of a ministry by 
refusing to make the necessary appropriations 

- Bnpriez, vol li p. 33G 

^ Const Law of July 16, 1875, Art 6. In practice this privilege is also 
accorded to their undcr-oecretaries. Lebon, Frankreich^ p 52. 
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country n,\oiilcl be lodged with tlie legislature or the 
courts o£ hiAv. 


On the iirst of tlieeo matters, the yatenial nature of 
the government, there is no need to dwell 

Priteiiial 111- 1 T A n 

tmeotin at length. Ail governinents are gTOwing 
gov».in.utii . paternal at tlie preseiit day, for a re™ 

action has set in against the extreme Iai'<8e?:-‘faire 
doctrines preached by Adam Smith, John Stuart Milh 
and the English political economists of the earlier 
scliOcL There is a general tendency to restrain the 
liber ty of the individual and subject him to govern- 
mental supervision and control. Such control and 
supervision are traditional in France, and far exceed 
anything to wdiich we are accustomed in this country. 
All trades and occupadons are Iheie subject to a great 
deal more police inspection than with us. They require 
more generally to be licensed, and are regnilated and 
prohiliited by the administrative officials with a much 
freer hand. And although the liberty of the press and 
the right of liokliiig public meetings are now sub- 
stantially rerdized, die right of association is still very 
limited, for no society of more than twenty persons, 
except business companies, and associations of persons 
pursuing the same profession or tiade^ can be formed 
without the permission of the Minister of the Interior 
or the prefect of the departmentd It is easy to see 
how much power all this paternalism places in the 
hands of the administration. 

An explanation of the centralization of the state 
entails a brief sitrvey of local government; and here 

^ Lebon, Fi anJcreich^ p]>. 32-39 ; Ducrocq, tit ii. ch, m ; cli it. sec iii. 
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we meet wifcli a d«;eply rooted French tradition, for cem 
trrdization wars already weat under the old re- . 
giiue, and altlioiigii the first effect of the Eev^ 
olntioii waxs to ]_dac8 the adiniiiistration of local aiiairs 
iindier die control of indepeiidenc elected bodies^ the 
pressure of foreign war^ and the necessity of maintain- 
ing' order at h^me, soon threxy despotic porver into the 
hands of the national government. Under Napoleon 
this power hecame crystallized in a ])ernianeiit form, and 
an administrative system waxs estc1)iislied^ more }mrfeet, 
more effective^ and at the same time more centralized 
than tnat Vydiich had existed under the monarchyd 
The oiitwaxrd form of the Napoleonic system has been 
eonthiuoiisly preserved -with suriJiisingly little change^ 
but since 1830 its s})irit has been modified in txco dis- 
tinct ways: first, by means of wdiat the Fieiicli call 
deeoncentradoip that is, by giving to the local agents 
of the central governmenc a greater right of independ- 
ent action^ so that they are more free from the direct 
tutelage of the ministers; secoiid, by a process of true 
decentralization^ or the hitroduclion of tlie elective 
principle into local government, and the extension of 
the powers of the local representative bodies. But 
although the successive ruleis of France haxe pursued 
tills policy pretty steadily, the progress of locmJ self- 
government has lieen far from lapida One reason for 

^ For a short hut vis^orous comment on YapuleoiCs system, sec G. L. 
Dickinson, llci nlutw^t and ficartion to jMoflcin d)ancf, cli ii 

On the subject of local govcinment, I have used Aucoc, Conferences^ 
3rl ed , Boeuf, ed of 180 > ; Leroy-Bmuheu. Adni Locale eu 

France et en Anglderic ; LebonO two works on Fiance , Goodnuw, Comp. 
Adm LaK' There is a popular account in Block, £>U,ctmns janLdi 67 S 
sii7 VAd?)! dc noire pays. 
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this is the habit of looking to the cenorai authorities for 
guidance in all matters. Another is a fear on the part 
of the governnieiit of fiiriiibhing’ a its enemies rvitli 
rallyiiig-poiiits Avhieh might he used Ao organize an on- 
]3ositioii<, — a fear that takes shape to-day in provisions 
forbidding the local elected councils to ex]H*ess any 
opinions on general politics^ or to coni^iiiinieate rvitli 
each other except about certain matters specified by 
law. A third cause of the feeble state of local self- 
government is to be found in tiie fact that the Eevolm 
lion of 1789 destroyed all the existing local divisions 
exce])t the commune, and replaced Ihem by artificial 
districts which have never develo})ed any real \italit}y 
so that the commune is the only true centre of local life 
in the repiihlicd A fonrtli, and i^erhaps the most 
potent cause of all, is the dread of disorder which is 
constantly present in the minds of Frenchmen, and 
makes them crave a master stiong enough to cope with 
any outbreak. 

France is divided into eighty-six depaitmrnts, at the 
Loeiig:(>v- head ol each of which is a prefect, appointed 
The and removed at pleasure by the President of 

tiiepreUct tiio ivepubuc, but iH reality nominated by die 
Minister oi tLe Interior. The office is, indeed, regarded 
as distinctly political, and the ineumhent is often re- 
placed when the minister changes. The prefect, who 
is by far the most important of the local officials, occu- 
pies a double position, for he is the agent of the 
central g'overnment in regard to those matteis of 
general administration which are thonght to concern 

^ Moit of tlie existing communes were in Irct created in 1789 . 
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tlie wiiole couiitiy, and at tiie same time he is the 
executive ofiicer of the department for local affairs. 
In the former cajmcity lie is in tlieoiy the immediate 
sulmrdinate of tii'^ IJinister of the Inteiior, but since 
his duties extend to all branches of the administration^ 
he cories:3onAs in practice directly avitli any minister in 
avhobe syliere uf action the matter yith avhich he is 
called uiem to deal may lie. His authority as the 
agent of the central g’overnme3'»t is nob however^ the 
same in all cases. Sometimes he is absolutely subject 
to the ordeis of the ministers. This is true Avhen he 
executes general lams and ordinances ; but vdien, for 
example, he directs the police of the depaitiiieiit. or 
supervises the siiboidinate local bodies, he proceeds 
on his ovui responsibility, and his acts can be overruled 
by the Centra] go\ernment only in ease they are con- 
trary to luv, or give ilse to complaints on the part of 
the persons affected by them. In pursuance of the 
policy of deconcentration, the ])refect has been Hven 
an inllepeiulent authority of this kmd over a laige 
nimdber of subjects, and he was intended to exercise liis 
own iii-inment in rejiArd to them, but the influence 
and pressure of the deputies has,, it is said, induced 
him to shirk responsibility as much as possilile by refer- 
ling doubtful <|uestions to the ministers, and hence the 
centralization lias not been diminished as much as was 
expectedd In matters of general administration, the 
prefect is assisted by a prefectoral council of three or 
four meriil)ers ap})oinied by the President of the Pte- 
public ; but, except when it sits as an administrative 

^ Letter of October 1, 18SL 
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eouitj tlie luiietioiis of this body are^ almost altogedier 
advisoi}y and tiieii use lias become scarcely more than 
a formd 

As the executive ofBcer for local affairs^ the prefect 
Tile General the resoliitious of tli3 General 

CoiinciL This is the lepresentative assrun])ly 
of the departxiieiih and is elected by uii4^^ersal siiifrag'e, 
one of the members being chosen in each caiiioii for 
six years, and half of them being- renewed every three 
years. The authority of the body is jealously limited. 
Its competence is almost entirely confined to aliairs 
that aie deemed to have a strictlv local interests and 
even in regard to these its povrers are not absolute, for 
its votes on certain matters can be ^annulled by the 
President of the Pi-epiiblicp and its budget, that is the 
annual tax levy and list of appropriations., is not valid 
without his approval. Altliough the Council has the 
right of final decision in a considerable class of sub- 
jects, its actual power over themis curtailed in a variety 
of vrays. In the first place it does not carry out its 
own votes, but their execution is intrusted to an agent 
of the central government, the prefect, who appoints 
all the officials, ma^iages the public institutions, and 
signs the orders for all payments of money ; the direct 
control of the council over his performance of these 
duties extending only to the election of a standing 
commission which has little more than a right of inspec- 

^ Yieomte cVAyenel, Hdfornie Admimstrative/’ Ilcvue Zkiix 

Mo7iilc‘^, June 1, 1880, d 5QG. 

“ Its functions in relation to tlic general administration consist in ap- 
poitioning certain diiect taxes, m giving its ad\ice nhen asked, and m 
expressing its wishes on matters not connected with general politics. 
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In the second place^ tlie prefect lias an opportu- 
nity to exert a great deal of influence^ over the action 
of tlie Couiicii;, for^iiot only lias lie a right to address 
it, but lie prepare?!^ the budget and all other business, 
and in fact it is not allowed to act on any matter until 
it has heard Ms report? Moreover the Council is only 
permitted to siMa very short time. It has two regular 
sessions a year, whose duration is hmited one to a 
month, the other to a fortnight, and although extra 
sessions can 1ie held they must not exceed one wxek 
apiece. Finally its very existence is insecure, for it can 
be dissolved hy the chief of the state. In general it 
may he sold that in matters falling within its province 
tbe General Coiindl cannot do everything it wants, but 
can prevent almost anything it does not want. Its 
financial resources are not large? and its attention is 
eoniined for the most part to the construction of roads, 
suhventioiis to railroads, and the care of schools, insane 
asylums, and other institutions of a similar character. 

At ^iie time a hope was entertained that pohtics 
might he kept out of the general councils, but it has 
not been fulfilled, the departmental elections being 
regularly conducted on party lines? It has therefore 


^ The Council can delegate to the commission a &ome^Y^lat indefinite 
class of functions, but it is not in fact a body of much importance. 
piiez, vol. 11 pp. 467—68 

^ Aucoc, p C82 

® Almost its only source of revenue is th^» addition of a limited sum to 
the direct state taxes 

^ Boz6rian, m his Etude sur la RhubWn de la C&nstituUon (pp 89-90), 
attributes this to the facS that the local assemblies take part m the elec- 
tion of senators. 
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been tlxoiiglit Lest to intrust the supervision of the 
communes largely to the central goveinnient and its 
representative the prefect^ rather than to the councils 
with tlieir partisan Lias^ and this^ course^ deprives 
the latter of a part of the importance they would other- 
wise possessd 

The next local division is the arrondjssemento This 


The cai!' 
ton 


rr. is a mere administrative distiiet without cor“ 

dibstment, poxate personality^ with no propeit}p revenues, 
or ex})enses of its owm. and although it has a sub-pre- 
fect and an elected council^ neither of them has much 
pow’er. In fact it has been proposed to abolish the 
aiTondissement altogether. 

The cantoii^, wiiich is the next subdivision^ is really a 
judicial and military rather than an admin- 
istrative distiich and therefore does not con- 
cern ns here. 

We now come to the eommuneS;, which are the small- 
Thecom- loeCil entities, but differ enormously in 

mmie population. They vary in size from 

twenty acres to over a quarter of a million, and they 
run all the way from a hamlet with a dozen inhabitants 
to large cities ; yet with the exception of Paris and 
Lyons they are all governed on one plan. The officer 
in the commune whose position corresponds 
to that of the prefect in the department is 
the mayor. He acts in the same way both as agent of 
the cential government, and as the executive head of the 


The mavoi. 


^ By the law of ISSAonnmnicipalities, part of the supervision over these 
bodies, winch had previously been in the hands of the general councils, 
was withdrawn and given to the prefect. 
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district^ but wliereas in tiie prefect tlie former eliaracter 
predominates^ the mayor is chiefly occupied mith local 
matters. It is largely for this reason unlike the 
prefecy he is not appointed by the President hut since 
1884 has been elecred by and from the eonimunal coun- 
cil for the leng'tli of its own term! The mayor is, 
liovvmverj hy no yneaiis free from controL So fai* as he 
acts as agent of the central government, he is abso- 
lutely under the orders of the prefect. Nor is this aih 
The subject of communal police, ^Yllich includes the 
public health and other matters of a kindred nature, is 
considered a part of the local administration, but the 
acts of the mayor in regard to it can he annulled hj 
the prefect, who has also power in many cases to is.^ue 
diiect orders of his own. Moreover tiie police oSicials 
require to he confirmed hy the prefect,*^ and can be 
removed onhc by him.*" Exit even these extensive pov;- 
ers of control are not deemed enough, and it is provided 
that the mayor can be suspended from office for a 
month ’by tine prefect, or for three months by the Min- 
ister of the Interior, and can be removed altogether by 
the President of the Republic. 

The deliberative organ of the commune is the com- 
munal council, which varies in size from ten to thffity- 
six members, and is elected hy universal suffrage for 
four years. Its authority extends to all communal 

1 The office is honorary one, as the mayor receives no salary. 

^ Oi sul)-prefect 

^ The mayor is not free from control in reg'ard to other matters of 
local interest, for his accounts must be submitted for approval to the pre- 
fect, who can order the payment of any expense properly authorized li 
the mayor neglects to make ic. 
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affairs^, except tliat It lias nothing' tc| do with the broad 
subject of police^ altlioiigli that is regarded for other 
purposes as a local niatter« The^ general statute on 
municipal government lays dovm ^ne general princi- 
pie that the decisions of the council on local affairs, 
v-lien legally made^ are eoneliisive without the approval 
of any superior administrative olueiahj^iit in a siibse^ 
cjiient section all the most important matters are spo'- 
eially excepted from the rule. The list of exceptions 
includes almost every financial measime, the construction 
of roads and buildings^ and the sale of communal prop- 
ertyd The council has, therefore^ very much l^s power 
than might at first sight be supposed ; and in order to 
guard against any attempt on its p^rt to exceed these 
slender privileges^ the prefect is given a disci etioiiary 
authority to suspend it for a montln while the President 
of the Republic can dissolve it entirehp and appoint a 
commission with limited powers rule the commune 
for two months^ when a new election must take place. 

The general laws of local government® already de- 
scribed do not- however, cover the v/liole 
fieldj because a dread of the explosive char- 
acter and uommimigtic tendencies of the democracy of 
Paris has prevented the capital from enjojing even the 
measure of liberty granted to other towns. The city 
liaS;, indeed^ a municipal council composed of eighty 
elected members and endowed with most of the usual 
powers, and a general council for the department with 
limited powers, composed of these same eighty rein- 

^ The official who has po%ver to approve the I5hdget can also inscribe 
therein certain obligatory expenses. 
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forced, by eight suburban members ; but the executive 
authority is entirely in the hands of the central govern- 
ment, It is lodged in part vdth the mayors of the 
twenty arrondisseineiits^ who are appointed dmeeilv by 
the President of the Eepiiblic ; but chiefly with two 
prefects appointed in the siime way- One of tliese^ 
the Prefect of 4he Seine, lias most of the functions of 
die ordinary prefect, together with those of a eentiul 
mayor ; vthile the other, the Prefect of Police, has 
charge of the police, and is directly responsible to the 
Minibter of the Interior.' 

This sketch of local government in France shows 
lioiv centralized the state still remains, wdiat extensive 
supervLsion and control the administration keeps in its 
otvn hands, and iiow^ slight is the measure of real local 
aiitoiioniy if measured by an Anglo-Saxon standard. 
In fact, the central government still makes itself contin- 
ually and actively felt in local affairs, and this is for 
the ministers a great source of power, but also, as w'e 
shall see later, a cause of vreakness. 

A third source of the enormous power of the minis- 
ters in France is the possession by the execu- 
tive of authority that in an Anglo-Saxon and jndichi 
country would he lodged wdth the leoislatiire Iheexecn- 

^ ^ tive. 

or the courts of law. This rec^uires an expla- 
nation, for it involves some of the most strange and 


^ In Lyons tlie control of tbe police is sull intrusted to the Prefect of 
the Phone ; in Marseilles it is in charge of the Prefect of Bouches-dii- 
Rhone. In all cities of over P0,000 people the orgg,nization of tbe police 
is fixed by decree of the chief of the state, although the members of the 
force are appointed as in v-ther communes- 
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interesting peculiarities of FrencK indeed, oi con 
tiiiental political ideas. 

Let us take first th; 

tive in France 


legislative authority of tiie execii- 




Uei^islative 


V lien 


an . 


glisii or an Ainern 


oidinaaeeb 


md can legislacor drafts a statute lie tries to cover 


He goes 


all questions tliH can possibly arise, 
into details and descrilies minutely tiie operation of 
tlie act, in order tliat every conceivable ease may be 
expressly and distinctly provided for. He does tliis 
because there is no one mho has pomer to remedy 
defects that may subsequently appear. If the lam is 
vague or ohseiire, it can receive an anithoritatiVe inter- 
pretation only from the courts by the slow process of 
litigation. If it is incomplete, it must remain so until 
amended by a subsequent enactment. In some cases, it 
is true, an officer or board is given by statute poiver 
to make regulations. The Local Government Board 
and our boards of health furnish examples of this ; 
but such cases are exceptional, and most Anglo-Saxons 
feel that the power is in its natme arbitrary, aiid'*ought 
not to be extended farther than is necessary. And here 
it is important to clistinguisli between rules issued by the 
head of a department for the guidance of his subordi- 
nates and the regulations of Avhich wu are spealdngv 
The former are merely directions given to the officials 
for the purpose of instructing them in their duties, and 
are binding on no one else. The right to issue them 
must belong, to some extent, to every one who has other 
persons under his orders, although they are used niiieh 
more svstematicaily in France than in Abe United States. 
The regulations with wffiich we are concerned here are 
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o£ quite a different kiiid^ for they are binding on ail 
citizens Adio may be affected by tlienq and iiave^ ni fact^ 
the character of la^vs. 

In America the authority to make reguiatJons is de- 
legated. by the legislature cautiously^ and pq)art ironi 
such an express delegation jio officer of the govern- 
iiieiit lias novre]; to issue any ordinances v/itli the force 
of law. But in France all this is very different. Stat- 
utes that do not concern the rioffits of a man arainst 

o ty 

his neighbor^ that do not^ in other words, form a part 
of the Civil Code^ are often couched in general terms^ 
and enunciate a principle which the Executive is to 
carry out in detail! Sometimes the Piesident of the 
Ilepiihlic is ex})mssly given power to make legiilations^ 
but even without any special aiithoiity he has a general 
power to make them for the purpose of completing the 
statutes^ by viitae of Iiis general duty to execute the 
laws! Such regulations in France are called acts of 
secondary legislation; and the ordinances of tlie Presi- 
dent’in wl^ich the}^ are contained are termed 
The power to make them is not; however, confined to 
the chief of the state. For matters of inferior grav- 
ity the laws often confer a similar authority on the min- 
isters; the prefects; and even the mayorS; and in this 

^ Dupriez (vol. u p 377), after remarking thib diffeieiice between 
English and Eieneh legislation, expiesses a legret that the Ficiieh Parlia- 
ment iia^ bliown a tendency of late years to go more into details 

“ C)n the power to issue ordinances in Eimce, see Ancoe, Confiences, 
g§ 32-57, GO, 91 170 ; Diicrocq, Cours, Gl-GG, 72-73, 109-10, 210-ld ; 
Cloodiiow, vol 1 pp 85-87 

Befoie issuing certain classes of ordinances tin? President must consult 
the Connell of State, but he is not obliged to follow its advice. 
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case tlie edicts are termed arr'^tes^ tQ distinguisli tiiem 
from tile more solemn ordinances of the President^ 
The regulations cannot^, of course^ he contrary to layg 
or in excess of the authority of the Efficiai rrlio issues 
them. Ii they are so and infringe private rights^ a 
lumcess to have them annulled may be institiiled before 
the administrative courts^ and in certain limited cases 
the ordinary courts can also refuse to apply themd 

So much for the power of the executive to make iaw^ 
tppiopiia- but this does not exhaust its encroachments 
tiuii'. what v/e have learned to regard as the 

province of the legislature, for it is less strictly held to 
the appropriations voted by the Chamhers than is the 
ease Vvoth iis. The clreincjits (that is to say, the use for 
one purpose of appropriations voted for another b which 
were an abuse under the Empire, have, indeed, been 
a])olisiied, excent as hetvreeii different items in the same 
chapter of the annual budget ; but certain chapters 
are designated each year to which additions can be 
made bv decree of tire President issued with the*' con- 
sent of the coimeii of ministers. Moreover, in urgent 
and unforeseen cases arising when Parliament is not in 
session, the governnmnt has power by means of such a 
decree, not only to incur the expenses called for by the 
emergency, but also to open an extraordinary credit on 
its own authority and borrow^ the money that it needsd 

^ Leboii, Ft aitlretch. p 23 ; Aucoc, Ibierocq. cit 

- Laferiiere, Tuuti de la Jvr^ Ama ^ liv. lu cii i sec ii ; liv vi ; liv. 
vii cli 1 sec IV 

® In Lotli cases notice Of ibe decree must be laid before tlie Chambers 
witliiii foiutcen days from tlieir next meeting- (Lebon, Fianlrach^ p. 
162.) It IS worth while, moreover, to note in passing that there is 
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One may, perhaps^ be })aixloned for dwelling at soine^ 
wbat greater length on the jhidieial powers of j^^aiciai 
the executive in -France, both because they theSeeu- 
are so little midorstood by English-speaking 
l^oople, and because tlieir origin may be traced to a 
tradition which has its roots ifar back in the past. 

The eharacleristic difference between the political 
liisLorv of England and that of France is to p, 
be found in the fact that the English, though em^eiauddn 
influenced by each new spirit of the age, IrenAk^- 
have Helper yielded entirely to its guidance^ 
while tne Freindi have always thrown themselves into 
the current, and;, adopting completely the dominant 
ideas of the time, have cariied them to their logical 
results. Thus, in the Middle Ages, tlie feudal system 
never became fully developed in England as it did in 
France. Again, wlien absolute monarchy came into 
vogue, tim Iliitisli sovereign ivas not able to aeqiihe 
the aihinary power of the Bourbons. And, lastly, 
democracy ’p made its wvay neillier so rapidly nor so 
thoroughly on the north as on the south of the Chan- 
neh The result is that in France the institutions of 
any period have been adapted almost exelusiveh^ to 
the wants of the time in which they were produced, 
and ill the succeeding’ age it has been thought necessary 
to destroy them and devise new ones more in harmony 


no effective process for Lunging' to accon^it a mniisler wlio exceeds the 
appropriations He can, indeed, Lc iinpeatlied, i>ut except in times of 
great excitement ibis would not be done if the md^iey had been exjjendcd 
for public purposes , and as regards civil liability, there is no court thet 
Las power to compel him to refund the sams which he has spent illegally 
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v^ith ilie new conditions ; ^ whereas in Engiaiid there 
lias been no need of such sweeping changes^ and it has 
been possdole to preserve in a modified form many of 
the most important features of the governments Hence 
the permaiieiiee and condnuity of the political svsternv 
Let us iiifiuire how these ducts have affected the deveh 
opmeiit of judicial and administrative^ institutions in 
the two countries. 

The Norman kings of England strove deliberately to 

checlv the growth of the feudal system, and 
^iiupnu'llt their successors constantly follovred the same 

of the lovcil . ^ ^ *' 

poweiiV poilcv. Now tne essence of tlie feudal sys- 

Eiig-Uiid 

teui consisted m the hlendmo' of public and 
private lav by mailing- all political relations depend on 
the tenure of land; and, in fact, according to the stiiet 
feudal theory, no man had direct relations vitli any 
superior except his immediate oveilord. Every great 
vassal of the erovn, therefore, had jurisdiction over all 
the tenants on his estate, which he exercised by holdino- 
a court of his own for the achninistratioiT of iostiee 
among- them. The English kings resisted tins piinciple, 
and tried to bring- their pow-er to bear directly on all 
The ituiiciai people- of the realm. For this purpose 
eyueni sliei'ilis were appointed to represent the crown 
in the counties, and what was of more permanent im- 
poitauce, the gravest crimes, actions for the possession 

This is the more striking lieco,use the Freiicli are iii some wots moie 
conservative than the English, as, for example, in their letention to the 
present day of public executions M Leboii truly remaiks (Fiance r/s 
It Js, p. 8G) , ‘^‘People have no idea of the spirit- of routine and conser- 
vatism which prevails in France ” 

Cf Frcemin, Growth of the English Constitution, pp C>3-6G, 
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of iaiid^ and siili^seqnently other matters^ ^.yere hron^'Iit 
yitliin the jaribdiction of the Carla Meglsr As eailv 
as the reign of Jfenrv moreoveia royal officers svere 
ecmmissioned to tiaivei about the country holding court, 
a })ractice udiicli was renewed in a more systeiiiatic 
form by Henry II., and haf continued with short iin 
terriiptions to the present dayd The chief object of 
the early kings in sending out the itinerant justices, as 
they were called, uas no doubt knancial- loi their 
duties consisted in assessing taxes, collecting fines for 
violation of the lav/, and administering justice, A/hich 
was in itself a source of no smaU profit in the hliddle 
Agesd The functions of the justices in the collection 
of revenue grew, ho^vever, less and less prominent, luit 
their administration of justice became of permanent 
importance, and in regaial to this two tendencies were 
at vmrk. In the first j;)lace, the royal judges adopted 
new methods ox pu'ocediire and gradually developed the 
trial by juiy, while the baronial courts clung to the 
ordeal and other barbaric forms of triald The Had- 

O 

some light of jmisprudence,'” as Coke called it, came 

^ See Pollock & Maitland, History of EngliJi Laic, vol. i pp. 85-87 and 
cks V and. vi 

* The iiJsUtution of traveling judges was not new. It had keen used 
by Charlemagne (Ilallam, Middle A oh ii pare ii 5), and a similar 
piaeticc was employed by Alfred. Edgar, and Canute (Stubbs, History 
oj EnyJand, xi §S 127 131) On the itinerant justices, see Stubbs, Ih 
XI 127 , xii 111. 115, 150 ; xiii 103 ; xv. 235 ; Gnei^'t, Enrjh^Jie Ver- 
fas^iatg^ge‘ichufite, pp 118. 221—28, 305 (note), 318-10, 147 Pollock & 
MaithLiid, Yol 1 pj) 131, 119, 179 , Francjiiewlic, Le Systrnie Jiiihciaire 
de la Grando Biuagjcc, \oi i p}) 110 et seq The i oval dutj ot ^ending 
the justices in eyie is- one ot those insisted upon hi Magna Chaita, § IS, 

" Smbbs, Ih XI. 127. 

- Cf Stubbs, Ih xiii. IGl j Gneist, Ib. p 112. 

VOL J 
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the king's courts, can! lienee it 4s not stirprisiiig 
that they supplanted the baronial courts, and in time 
drew before themselves all the imporhint law'siiits. In 
the second place, the commissions v/iiicli had at first 
been issued to high officials, barons, and knights, be- 
came eonniied to regular iiidges, and about the time of 
Edwaid were given only to the members of the roval 
courts at Westminsterd The same body of judges, 
therefore, expounded the laiv in all parts of the realm, 
and hence England, alone among the countries of 
Europe, developed a iinifoim national justice called the 
coniiiiGii law.'^ The people naturally became attached 
to this law and boasted of the rights, of EiigTibhmeii, 
wdiile the courts that were the creators and unardians 

o 

of the hw became strong and respected. 

The very fact that the judicial branch of the govern- 
ment became so highly developed made the 

The admin- , . . e i -i • • . 

isnitive centralization oi the administration unneces- 

S\btBm. AT* T * • 

sary. At the time when tne itinerant justices 
first went on ciiciiit, administration in the modern 
sense was of course unknown, and such local affairs as 
needed attention were regulated by the shire moots 
and other local meetings.^ The sherifl:, indeed, repre- 
sented the crown, hut his poTvers wmre curtailed more 
and more, until, apart from his command of the mili- 
tary forces of the county, he became little more than 
an officer of the coiirtsd When the local administra- 

^ Gneist, EnghseJw Verfassungsgeschcchte, p 318 ; Stubbs, History of 
England^ xv 235. 

^ Of Hallam, Middle Age^^ cb. viii. part ii 3 
® Stubbs, II) XV. 205. 

^ On the powers of the sheriff, see Stubbs, IJ) xiii, 163, xv. 204-7 ; 
Gneist, Ib. pp 115-20, 297. 
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tion OTew more important, it was confided not to Mm, 

o ^ ■J ^ ^ 

but to justices of tlie peace^ wlao, tlioiigli nominally 
selected by the king, ^^ere nerer strictly under Ins 
orders, and in time became almost completely ind-e- 
pendent, except for tlie purely judicial control exercised 
by tlie Court of King's Benclid 

In England, ^therefore, tlie royal power came early 
into contact witli the people all over the 
kingdom by means of the courts of law, meutoitLe 
and the judicial system became hiMdy cem 

1- 1 1 *1 11 1 1 • • . . . Eianeo. 

tralized ; while the local administrative insti- 
tutions developed slowly, and through them the king's 
authority was little felt. In France, on the other hand, 
the course of events was very different, for the royal 
power came into direct contact with the people at a iiiiicli 
later date, and therefore in quite another foim. When 
the feudal system became established, the Thejiuhciai 
great vassals set up their own courts and sue- 
ceeded in excluding the royal judges from their fiefs, 
so tliat the direct jurisdiction of the crown became 
confined to the comparatively small part of the country 
which was included in the royal domain. Gradually, 
indeed, as the feudal system begaa to lose its strength, 
the king’s jurisdiction encroached upon that of the 
vassals, — a process which was carried on both by 
insisting on the right of appeal to the royal tribu- 
nals, and by reserving for the exclusive cognizance of 
the kino^’s courts a somewhat indefinite class of cases 


^ Gneist, 'Engh^che Verfa^sung^gescJiicJite, pp. et seq.y 468 ei seq.; 
and see the note at tlie end of tliis cliapter. 
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kiio-wii hj die name of cas royanx} ^Biit tins process 
aroused serious resistance on tlie part of the territorial 
lords, and it was not until the sixteenth century that 
the crown judges possessed the universal authority they 
had ohtcdiied in Eiigdand more than three hundred 
years earlier. So strong, in faed did the local jeadoiisy 
of the Parliament of Paris (the kiiigh- high court of 
justice) remain, that after the great fiefs fell into the 
hands of the crown, they were not placed under the 
jurisdiction of that tribunal, but were given independ- 
ent parliaments of their ownd At the outbreak of die 
Sevoliition there were thirteen separate parliaments, so 
that every considerable prowiice had a disdnct body 
of magistrates^ Under these circumstances, the courts 
could not create a uniform national justice like the 
English common law, and although since the revolution 
such a uniform system has been provided by the Code, 
this does not strengtlien the hands of the judges, but 
has rather the opposite tendency,^ In the first place, it 
is not their work, and hence does not redound to Pheir 
glory; and secondly, by weakening the force of prece- 
dent, it diminishes the importance of judicial decisions. 
This review of the history of the courts of law shows 

1 Aiibert, Le Pailcment de de Pliilhppe le Bel a Charles YII ^ 

ch i. bee I ; JIiX da Pari, de Pari'^, 1250 - 1315 ^ liv ii cli i.; Du Bois, 
Hist du Prod Crimmel de la Fiarce^ p-xrt i cli i ; Esmein, Hist du Dioit 
Franrai^, part i tit ii cli. i ; Hist, de la Proc. Crun , part i. tit i ch i„ 
&ee. II , ch 11 sec i.; Middle Ages ^ ch ii part li 5. 

- Du BoiSj part i ch ii § 2 ; Bastard d'Estang, Les Parlements de France^ 
vol. 1. pp. 36-38 ; Esmein, Hist du Droit Fran^ais, tit ii. cli i. sec. i. § 2, y. 

® For the dates of cue creation of the provincial parliaments, which 
run from llhi to 1775, see Bastard d’Estang, vol. i. p. 189, note, and 
Esmein, uhi supra. 
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clearly A^liy tliey liave not attained in France tlie same 
power and aiitliorit}’- as in Anglo-Saxon coiiiitriesn 

The French courts of law were weak because the 
royal authority did not come into direct con- 
tact with the people at the time wAeii public ibTi itive 

, T 1 1 1 1 ^ svbtera. 

and private law were everywhere blended^ 
when the tone^of thought -was peculiarly legal, and 
when political power wars chiefly exercised in a judicial 
or semi-]iidicial formi“ It made itself felt at a later 
date, and especially as the restorer of order after the 
anareliv caused by the hundred years’ war. Its presence 
brought peace and prosperity^ and naturally enough 
the Oigans vdflch it employed acquired a high degree 
of vigor. Now/at this period, administration, in the 
modern sense, wuxs becoming impoitaiit, and as the 
royal authority came to be exercised bj' commissioners 
or iiiteiidants who had, indeed, certain judicial p<;wers, 
hut whose functions rvere chiefly administrative," the 
administration develo]3ed an influence and a strength 
whiclx the aoiirts have never attained. The adniinistra- 
tive system became centralized, and grew to be the most 
important factor in the government.*'^ All classes of 
the peojfle looked to it for protection ; "" in fact, it took, 

^ Since the RsYolution, the courts have, of course, been reorganized on 
Q, centralized basis 

^ On the I dative importance attributed to law in the i^rluldle Ages, and 
in later times, see Stubbs’s chapters on the Characteristic Ditfereiices 
between hledaeval and Modem History, in his Leezures on Med and 
Mod Hist. 

2 Chdruel, Die des Inst de la France, ‘Miitendants des Provinces;^’ 
Esmein, IIiM. du Droit Frant^ais, tit. ii ch v. § 2. ''"h 

^ C£ De Tocqneville, An Reg. et la Rti , bv ii ebs ii in. 

^ De Toerpieville speabs of all classes as looking on the government as 
a special providence. Jd., ch. vi (7th ed pp 100-1033 
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to a great extent, tiie place wliicli tlie_ judiciary tilled in 
Eno’land, and in those countries winch had inherited 

the English principles. 

This difference in the relative authority of the courts 
and the administration was intensified^ so far as 
the United States and France were concerned^ 
by the political philosophy of the last century. 
Montesqiiieiij in Jiis Spirit of the Laws/' pro- 
claimed the importance of separating the executive^ 
legislative, and judicial powers, and the maxim wars 
eagerly accepted on both sides of the Atlantic, though 
in very different senses. Our ancestors, anxious to 
maintain the independence of the coimts and the sacred- 
ness oE private rights, took the piinciple to signify the 
necessity of so protecting the courts from the control or 
influence of the other branches of the government that 
they might be free to administer justice without regard 
to the official position of the litigants or the nature of 
the questions involved. They nieant to preserve the 
English tradition that there is only one law of tlid land 
to which every one is subject, from the humblest citizen 
to the highest officer. The French, on the other hand, 
had acquired no great passion for law, or for the rights 
of the individual, and did not achiiit a claim on the part 
of any one to delay or overturn the public interests in 
order to get his own grievances redressed. Moreover, 
they had seen the Parliament of Paris interfere with 
the government by refusing to register the edicts of the 
King ; for although this tribunal had failed to acquire 
judicial supremacj', it had retained a good deal of politi- 
cal power, which it used during the years preceding the 
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Eevoliition to resist innovations.^ Sucli a power miglit 
not be disliked as a means of opposing an unpopular 
court paity^ but itmoiild not be tolerated for a niomenc 
wlien tlie reins of governinent were seized by men who 
believed tliemselves commissioned to reform tlie worldo 
The French statesmen^ therefore^ took MontesquieuT 
doctrine in the sense that the administration oiigdit to 
be free to act for the public weal without let or him 
diance from the courts of law. The Declaration of the 
Flights of Man proclaimed in 1789 that a community in 
which the separation of powers was not establisJied had 
no constitution ; and a statute of the next year, on the 
or^'anization of the tribunals, ofave effect to the maxim 
as it was understood in France by providing that the 
judges should not interfere in any way with the vrork 
of administrative authorities^ or proceed against the 
officeis of the government on account of their ofFicial 
acts." The American and French applications of the 
doctrine of the separation of povmrs are both per- 
fectly^logicA^ but are based on different conce})tions of 
the nature of law. The Anglo-Saxon draws no distinc- 
tion between public and private law. To him ail legal 
rights and duties of every kind for^i part of one uiiivei” 
sal system of positive law^ Cwnd so far as the functions 
of public officials are not regulated by that law. they are 
purely matters of discretion. It follows that every legal 
question^ whether it involves the power of a public 
officer or the construction of a private contraek comes 

^ Cf. Edward J Lowell, The Eve of the French Mevolniion^ p 105. 

2 Aucoc, Conferences, part i. liv. i. ch. i. ; BoDiif, Eesunit, paii ir 
see n. 



EKA]SrCE, 


56 

before tlie ordinary courts/ In France, on the other 
hand^ private layp or the regulation of the rights and 
duties of individuals among themselves, is treated as 
only 0118 hrancli of jurisprudence ; while public law, 
whieii deals with the principles of government and the 
relations of individuals to the state, is regarded as 
sonietlihig or an entirely diiferent Ihnd. Of course 
every civilised government must strive to treat all its 
subjects faiiliy and hencej in the course of administra” 
tion^ questions of justice must arise ; but as these do 
not concern the rights of a man against his neighbor^ 
they are not ebssed in France with private law. It is 
felt that^ imlite questions of private law, they ought 
not to be decided solely by the application of abstract 
principles of justice between man and man, but must be 
considered from the bioad standpoint of public policy. 
Now the domain of the ordinary French courts is pri- 
vate law alone, and it is quite logical to regard any 
attempt on their part to judge administrative acts and 
thus pass on questions of public policy, as an attempt 
to go beyond their proper sphere of action and invade 
the province of the exeeutiveti 

The principle of ijithdravting questions of public law 
from the ordinary courts was not new. It existed in 

' This principle, like all otlieis m Anglo-Saxon countries, is not earned 
out with absolute consistencT- Thus the vaiious eouimissions in America 
on railroads, interstate commerce, etc., partake of the nature of the 
French administrative tribunals. 

- The French, like the Ameiicans, have not applied their principles 
quite strictly, for Ciipiinal Law ought to he a branch of Public Law 
(Aucoc, lutrod § l),hut it has been put into the charge of the ordinary 
courts. 
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practice under tlie^ old regime/^ but was extended and 
svstematized after tlie Revolution. TRe protection of 
officials fi'Oin suit or prosecution v-as formally incorpo- 
rated into the Constitution of the year VIIL (1799)^ 
and remained in force until after the fall of Napo" 
ieon III.j wdien it was repealed hy a decree of the 
Government of^tlie National Defenses This decree 
was intended to remove all hindrances in the way 
of bringing government officials before the ordinary 
courts, but it had very little effect^ because the Tri- 
bunal of Conflicts held that it applied only tc the 
personal protection of officials^ and did not affect the 
principle of the separation of powers^ whicdi, as un- 
derstood in France, forbids the ordinary judges to 
pass upon the legality of official actsfl Ques- 
tions of this Idnd^ therefore, are still reserved IS a ’tive 
exclusively for the administrative courts, — 
tribunals created especially for this puipose, and com- 
posed of officials in the service of the government. 
Criminal cases are, indeed, an exception to the ruled 
this is of no great practical importance, because as force 
is pretty sure to be on the side of the police, it is no 
real protection to the individual to' know that he cam 

^ See LUeriiere, TraitL, Hr. i. ; De Toeqiieville, A?''. Reg el la Rev , 
book 11 cb i\. : Varagnae, ‘‘Le Conseil cFEUiV’ Revue des Deux Alondes.^ 
Ang 15, 189C 

2 Decree of Sept 10, 1S70- 

^ Arrou, 30 Jiiillet, 1873, “Affaire Pdldtier,” Dailoz, Ju) Gen , 1874, 
part lia p* 5 ; Leferiieie, Traite, Rv lii eli vii , AucoCj Conf , Iiv. v cli- 
11 . ; Goodnow, Corup. Adm. LniL\ vol ii. pp 173—70. 

^ Laferriere, TraitG li\a in. ch vi. But even tins exception is not 
absolute See, also, a discussion of the subject m Dalioz, ISSl, p.ait iii 
p Ig note. 
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not be coiiclemneci for resistance; and on tlie otlier hand 
the officials concerned run no risk of piiiiislimeiit for 
illeo'al acts committed in obedience^ to orders, because 
the Government can easily manage to prevent their 
being brought to trials and can pardon them if com 
victed. In France, therefore, there is one la^v for the 
citizen and another for the public official, and thus 
the executive is really independent of the judiciary^ 
for the government has always a free haiid^ and can 
violate the law if it wants to do so without having any- 
thing to fear from the ordinary couids. Nor is the 
danger of inteiference on the part of the administrative 
tribunals as great as it would be in the case of the 
ordiiiaiy judges^ because the former can be controlled 
absolutely in ease of necessity; and^ in fack they are 
so miieli a part of the administration itself that they 
fcdl into the province of the Interior and not that of 
Jiisticed The independence of the ordinary judges is 
secured by a piovision wdiich prevents their reniowil or 
transfer to another courts without the approval of the 
Court of Cassatioip the final court of error. But the 

^ It would be ab'iurd to suppose that tbe government always extorts 
a favorable judgment, llbis was clearly shown in 1895, in a once 
famous case, which illnstiates at the same time tbe degree of icspecr 
entertained for the decisions of the administrative courts The Minister 
of the Interior and the railroads disagreed ahoiit the interiiretation of a 
statute relating to the state guarantee of interest on the securities of the 
roads. The matter was brought before the Conned of State^ which 
decided in favor of the railroad. Thereupon the iUinister of the Interior 
resigned, bnt the rest of the kihinct felt bound to abide by the decision. 
A discussion was, however, raised in the Chamber of Deputies, which in 
effect censured the ministers for submitting the matter to the Comicil oi 
State, and thereby caused the cabinet to resign. 
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judges of tlie administrative courts enjoy no siicli pro- 
tection^ and can be removed by tlie President at any 
timed Tlie result is tliat^ although a great mass of 
administrative law lias slowly grown up from the deci- 
sions 01 these courts/ and personal liberty is much 
more respected than under the Empire, yet the courirs 
themselves caiiimt be considered entirely judicial bodies, 
and are far from providing the rights of the citizen with 
a complete guarantee, at least where political questions 
are involved^ 

^ Aucocj Co n/b Yol i pp 156-oT* Bceuf, TiCumq pp 09-40 The mem- 
bers of the Council of State who are Cjualilied to sit as aflminibirative 
judges are said to he selected from the political friends of the 

government (Dupriez, Les Mini'>tres, vol ii pp 482-83} 

- Unlike the civil law, the administrative law has ne^ei been codified, 
and indeed it could not be without destioying the element of discretion 
which IS the reason for its existence. So far as it is not contained in 
statutes and ordinances, it has developed, like the English Common Law, 
by decision and precedent, and heme tlie sources for studying it are the 
reported cases and the wiitings of jurists siicii as those heietofore cited 
Le^on, Fiance as' It /s', p^ 101-2; Good now {Comp AdniULiPtratiie 
Laic^ vol 11 pp^ 220-21, 231) remarks that the administrative coiutsha^e 
shown themselves moie favorable to private rights than the ordinary 
courts, and in some ways that is certainly true In English-speaking 
countries a public official can be prosecuted criminally or sued for dam- 
ages in the oidinary courts for any acts doite without le'gal aiithorilv, 
whetlier his action was in the puhhc interest or not Rut he is not, as a 
rule, liable for acts authorized by law although Lis actual motives were 
bad or his discretionary powers misused Kor is he umally liable f u 
negligence in the peiformance of Ins duties The state, on the other 
hand, cannot m theory be sued at all. In practice some means of niaui- 
taimng claims against the state is almost ^always provided; but only for 
breaches of contract or to recover property, not for torts committed by 
officials 

In France acts of officials are classified in quite dnother way with veiy 
diffeient results. Eirst, there are personal acts, which involve grave per- 
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It is evident chav with two sets of courts^ neither o£ 
e Court is siiporior to the other^ disputes aboui: 

Conflicts jui'isdletion mast constantly arise. Such is in 


soiled misconduct or gross rxCgligence on the part of the ofricial, whether 
bevond or within bis legal anthoiity. Fom these, and these alone, he is 
Ii ible in damages in the oidinary'‘30urts dYhatever he does in good faith 
foi the public interest^ whetliei widim or beyond hm legal anthoiitvy is an 
act ot admmistiatioii for which a remedy, if any, can be sought only 
against the state, and as a lule only in the adimmstiaitive courts. Acts 
of this kmd fall into tbiee cRi^ses, called, atieb de gestiony acte^ d aufuunh' 
and actes de goiiierne^neiit Bioadly speaking, crc/ei de gedton are acts 
done in tlie conrae of the business gdministiation of the public ser- 
vices, and the administiative courts tend to award compeiisaUon against 
the state for acts of this nature, not only when done wdiolly without 
legal authority, but also when there has been an abuse of that anthoi- 
ity for mipioper purposes, oi even negligence, as, for example, wdieie 
a meichaiitman has been damaged by collision with a \yar3lnp (See 
a discussion of this w^hole subject in Hauriou La Gestion Adi mu id ra- 
hiv) ALtei> d^authorid are done in the exercise of the right of tlie state 
to issue commands to its citizens; and if such commands, oiders oi regu- 
lations are issued without legal authority, or itnolve an abuse of power, 
they can be anrmlied by a special proceduie in the Council of State, wdiich 
may incidentally awmrd compensation Fmally actes de gouverueuient, that 
is acts done for reasons of state wuth a view to the public safety, wdiether 
within the legal powmr of the goveinment or not, lie beyond the juris- 
diction both of the ordinary and the administrative courts, but there is a 
distinct tendency to resuict this principle to an ever-iiarrowmg field. 

It is obvioiisAhat while the French system docs not hold the official to 
a rigid conformity with law, it often gives compensation from the public 
treasury for tortious acts of officials when in England or America, theie 
would be no redress, or only an action against an official who might be 
unable to pay the damages 

It is somewhat curious in this connection to observe that French 
writers often assert the inability of an ordinary court to protect the pub- 
lic against illegal ordinances, b^ecause it can only decide the case at bar, 
whereas an administrative court has power to annul the ordinance alto- 
gether; a remark which shows an entire failure to comprehend the force 
of precedent in a judicial system like that of England (See, for example, 
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fact tiie cascj and a special tribunal lias been appointed 
to determine these disputes^ or conflicts as they are 
calledo^ It is composed of the Minister of Justice^ of 
three members of the highest court of law^ the Court of 
Cassation, of three members of the highest admiiiistra- 
tive courfl the Couneil of State (each of these sets being 
selected by their own eomt); and of two other persons 
elected by the foregoing seven. All the members are 
chosen for three years^ except the Minister of Justice. 
This officer has tlie right to preside, and thus his pres- 
ence gives to the administration a majority in the tii- 
biinal. A striking example of the working of the sys- 
tern was presented in 1880 ;, when the government issued 
decrees for the shippression of all monastic ordeis not 
authorized bv law. There seems to have been ^nnve 

o 

doubt about the legality of the decrees, and the victims 
brought suits in the ordinary courts in several parts of 
France. Most of these coiiits held that they were 
authorized to entertain the suits, and in some cases they 
went^ so far as to order the persons who had been ex- 
pelled from their establishments to be restored to pos- 
session pending the trial ; " but the government raised 
the question of jurisdiction, and the Tribunal of Con- 

Yaragiiac, Conseil d’Etat,” Revue des Deux Monde^j Sept, lo, 
pp. 290-91 ) 

An admirable comparison of tbe Englisii and Erencli systems may be 
found in Professor Uicey’s Lnvj of the Constitution, and especially m 
chapter xii. 

^ Aucoc, Conf , yol. i § dOG; Boeuf, Rq^ume, 15th ed pp 542-43. 

- Some of the decisions to this elfeet may be found in Dalloz, Jurispru- 
dence Gtnerale, 1880, part lii pp 57-62, and SO. In the note to page 57 
there is a list of some of the other similar decisions and a discussion of 
the law. 
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flicts decided that the ordinary coiiits were not compe'^ 
tent to deal with the matterd It is a significant facfi 
wdiicli seems to show a lack of confidence in the impar- 
tiality of the administrative courts^ that the })ersons 
injured did not bring the question of the legality of 
the decrees before the Council of Stated 

When an ordinary court lias assumed jurisdiction of 
a case^ the question of competence can be raised only 
by the prefee fi and not by a parly, for the principle 
that the ordinary courts cannot determine the legality 
of Cilicial acts is intended solely as a protection to the 
administration d 

It is not quite accurate to say that the ordinary 
jxiiibdKron ^^ouits Call coiisider the Auiiidity of no official 
rairwidt'ive indeed, the line between the juris- 

conns diction of the oi dinary and the administrative 
courts does not follow any strictly logical principled 
Questions of indirect taxes, for example^ and those 
relating to the lesser highvvays Jypeilte coirle)^ come 
before the ordinary courts, wffiile those anting finder 
the direct taxes, or relating to the greater highways 
(granae voirie)^ come before the administrative tribu- 
nals. The- competence of the various administrative 

^ Arrets de Nov. 4, 5, 13, 17, and 20 ; Dalloz, 18S0, part m. pp 12m 
32. These cases are reported v-Ith unusual fullness 

- At least I can find no decision on the sub 3 ect hj the Council of State 
reported m Dalloz For criticisms on the conduct of the government, 
see Jules Simon, Dteu, Paine, Piberu, ch. vi. , and Channes, Nos Faute^, 
letters of July 12 and Oct. 27, 1880. 

3 Aucoc, Conf, vol. i. § 404; Boeuf, Resume, loth ed p 547 
^ On this subject, see Lafern^re’s great work, Traite de la Jurisdiction 
Administrative 
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eonrts is no less complicatecL Tlie prefect and tlie 
mayor liave each a very limited jurisdiction. That of 
the preiectorial councils^ on the other hand^ is very com 
siderabky aiclioiigh as a matter of fact these councils 
are occupied almost altogether witii questions of taxes^ 
and in these^ as a nile^ they hollow the advice of tlie 
assessors^ Biit^by far the most important administra- 
tive court is the Council of State^ which has a special 
section or committee to attend to the contentien?:. as 
this class of litigation is called. The Council not only 
hears appeals from the lower administrative tribunals^ 
but has also original jurisdiction in many impoitant 
cases^ and in fact^ recent practice is tending to establish 
the principle that the Council of State is the jmlge of 
all administrative matters in the absence of special pro- 
visions of law. The number of cases brought before 
it is very large, and has increased so rapidly that the 
section for the conteniiev.x, is badly in arrears, and it 
has been proposed to create a second section to relieve 
the pressiircv 

Such is the legal position of the administration in 
ordinary times, but in case of war or insiirrec- 
tion it can be given far greater pcrwers. by a 
proclamation of the state of siege. This can be made 
by statute, or if Parliament is not in session, it can be 
made by the President ; but in that case, in order to 
meet the danger of a covp cVetat^ which is ever present 


^ V icomte d’ Avenel, La R^forme Administrative — La Justice/’ Remie 
des Deux Mondes^ June 1, 1889, p 596 

2 For the number of eases decided by the administrative courts, see 
the tables (through 1886) In Laferriere, liv. i. cb. v. 
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the eyes of Fj'enclimen, it is providecl tliefc the Cliam^ 


hers shall meet ps of right in two cliiy^ 


i I Hill me 


district covered oy the state of siegeydie military courts 
can be given criminal jiirisdietion, amd can punish any 
offenses against the safety of the Republic or the general 
peace* They can search houses by day or nighty expel 
from the district any non-residents^ seke all arms^ and 
forbid any publications or meetings which are liable to 
disturb the public ordera 

I have dwelt at some length on wliat^ from an 
Effect o£ the Aiiglo-Saxon poiiit of view, may well be called 
ftiaonthe" legislative and judicial powers of the 

the^ex^ta- execiitive in France^ because these things are 
entirely foreign to our own })olitical ideas and 
experience, and because they exist in some form in 
almost every country on the contiiieiit of Europe* 

When we consider the paternal character of the 
government, the centralization of the state, and the 
large share of authority vested in the executive depart- 
ment, we cannot fail to see that the minister's in whose 
hands this vast power is lodged must be either very 
sti'ong or very weak* If they are able to wield it as 
they please', and are "really free to carry out their own 
policy, they must be far stronger than any officer or 
body in Great Britain, and immeasurably stronger than 


any in our federal republic. But, on tie other hand, 
the very immensity and pervasiveness of their power, 
the fact that it touches closely every interest in the 
country, renders them liable to pressure from all sides. 


^ Law of April 3, 1878, Pondra et Pierre, § 79* 

2 Poudra et Pierre, § 76, gives the text of the law* 
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It becomes important for every one to infiiienee tlieir 
action, provided life can get a standpoint from vhicli 
to bring a pressure to bear. This standpoint is far- 
nished by the Cliauiber of Deputies, for the existence 
of the ministry depends on the votes of that bodv. 
Tbe greater, therefore, the pswer of the minister, and 
the more nuinercras the favors he is able to bestow, the 
fiercer will be the struggle for them, and the less will 
lie be free to pursue his own policy, uiitrammeled by 
deputies, whose votes he must rvin if he would remain 
in office. A Frenchman, who is eminent as a student 
of political philosophy, and has at the same time great 
practical experieijce in politics, once remarked to the 
author, ‘‘ Tl” e have the organization of an empire with 
the forms of a republic.” ^ The French administrative 
system is, indeed, designed for an empire, and would 
work admirably in the hands of a wise and benevolent 
autocrat who had no motive but the common weal ; hut 
when arbitrary power ffills under the control of popular 
leaders, it daii hardly fail to be used for personal and 
party ends ; for, as a keen observer has truly said, the 
defect of democracy lies in the fact that it is nobody’s 
business to look after the interests 'of the public." 

^ Giieist expresses the same idea J^s ent^teht dtr unverinittelte Gegen- 
satz einer republiJcamsch gedachten Verfassung mit einer ah^olutiUibcJi orga- 
nisirten Vericaltniig ” {Die PreussiscJie Kreisordnung, p 7 ) 

- The late Professor Gneist, perhaps the most profound student of the 
comparafcive history of England and the ^^contment, from the point of 
%dew of the working of parliamentary government, demonstrated that the 
success of the system m England has been dne to certain underlying 
institutions which have made that country a commonwealth based upon 
law (DecJitsstaat'), Plis chief works on the subject are his EngliscJie 
Verivaltungsrecht j Self-gcvernment^ etc., in England ^ Der Rechtbstaot, and 
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VtTicaltung^ Justiz^ Rechisiceg. In tlie opening words of the preface to 
the last of these, the keynote of the whole theory is struck when be saySp 

Die pcu lam eninrische Degierung EngJands ist einj Regie) ung nacJi Ge^etzen 
und dimch Gcseize ’’ 

His news may be briefly summarized as follows In England alone, 
among the eoiintiies of Europe, the royal power became consolidated 
early, for the Norman kings broke down the resistance of the gieat 
yassals and made their authority effective over the whole realm, diawing 
military, jiidiciah and police matters into their Own hands By this 
process, the antagonism and jealousy of the dilferent classes was crushed ; 
while theland-ownmo nobility found their only chance of political activity 
in exerting a lestramt upon the crown hy means of judicial action and 
statutes Their first great achievement w is Magna Charta, with which the 
parliainentaiy era begins The struggle wms coiitmued m the Barons’ 
wai, and lesulted in the evolution of the House of Commons. 

From time to time Parliament enacted statutes wdiich supplemented 
the customary law, and fiirmsLed a solid basis for the decisions of the 
courts The existence of peimaneiit statutes, as distinguished fiom loyal 
edicts m their nature cliangeahle, is one of the chief foundations of the 
reign of law in England, for the statutes m ever increasing quantity regu- 
lated the administi anon rigorously and uniformly throughout the land 

Another factor that contributed to tlie same result was the methofl in 
which the statutes were executed, and this in turn may be traced to the 
early extension of the royal powder. The administra.tiye laws were 
earned out Ity means of a large number ef officers, of wfliom the most 
important were the justices of the peace These were aiT^^Med hy the 
king, and hence acted m behalf of the state instead of local or class 
interests ; hut, on the other hand, they were in fact the greater land- 
owners of the county, not professional olficials bound to do the bidding of 
the court They coiiducted-the local administration according to judicial 
forms, subject on purely legal questions to the control of the King’s 
Bench by means of writs of Certiorari, dRaiidanms, etc ,the effect being tc 
prevent arbitral y abuse of porver, and to insure legality in the execution 
of the law In short, as Gneist expresses it, the English developed an 
elaborate and effective system of administrative justice 

The method of admmistratiqn also produced self-government, by wflnch 
Gneist means not the coutiolof local matters by bodies elected to repre- 
sent local interests, but an organization of the -whole community for the 
service of the state, so arranged that the classes most capable hy their 
wealth and position for government bore the burdens and administeied 
the affairs of their iieighhorhood. The result was brought about in 
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England clnefly by means of tbe office of justice of the peace, which 
gradually became both an honor and a duty attached to the ownership of 
land. Thus the gent i}H earned on the local govelniment ; bat this was 
no mere piivilege \\hich they enjoyed for their own l^cneht, because they 
also paid the taxes and iiiled, not for the profit of their own chns, 1 ut as 
oajceis of the state foi the common good and m strict accordance ivith 
fixed laws. Hence, instead of the hostility of dashes that existed all over 
the continent, there doveioped haimoi^ioas local eominumties with true 
piildic opinions on political questions Moreover, the habit of sitting as 
justices gave to the gentry a sense of public duty and a love for law. 
Now the House of Commons was virtually eonqiosed of the representa- 
tives of the gentry, ^tho carried into it their sentiments The meniheis 
of Parliament, therefore, understood law, and had a deep sense of its 
importance, while their training caused them to act fur the good of the 
whole stiPe rather than the benefit of their own class. This rendered 
possible the formation of real national paities, Lased on differences of 
opinion, not on class interests , parties 'v\hose action m Paihameut was 
restiicted by a respect fur law 

Gneist points out how ditlerent has been tlio history of France 
Feudalism theie c\a& at first too strong for the io\cd pover to overcome, 
and hence the commumtT, instead of being consolidated, bjdifc into hostile 
classes. The king found Inmsclf at Uie head of a state whose oigamza- 
lion ivas so loose and inefficient as to he nicapahle of natural develop- 
ment As soon as he was able, he began to create in the royal domains 
better military, financial, ijolice, and pidicial systems The old institutions 
liayin0»pamed no strength in the meanwhile svere unable to stand a!?'<iin'>t 

e> to o 

the new and more effectiye ones, wdiich giaduallj" spread oyer the whole 
of France The new ones, howeyer, were not combined With the old, hut 
substituted for them ; and thus the powmr both of tlie yassals and of the 
estates was crushed by the royal supremacy. In fact, the political and 
social organization of the countiy became entirely unlike Socially, 
the iiaAion wars still diyiclecl into the classes wdiose selfish antagonism had 
made possible the triumph of the crown. Politically, absolute power 
had become vested m tlie king, who ruled by means of a paid eorjis of 
officials wuthout tics wuth the local communities, unrestrained liy perma- 
nent statutes, and dependent solely on his pleasure. The French Pevolu- 
tion did not essentially cliange this state tilings It did not create a 
new organic political structure of the community, hut merely traiisFerred 
the royal power to the people, or rather to those pailieular interests 
among the people that were able to accpnie ascendency for the moment, 
and these were no more inclined to place restraints on their own omnipo- 
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tence than the king had been before While, therefore, private law was 
just and strong, public law was weak and unstable ; and as public law is 
the foundation of political society, Gneist leg^irds Fiance as the very 
negation of a commonwealth based upon law. 

Geiman history tolloved very much the same course duiing the 
Middle Ages, hut at their close the cential power was not strong enough 
to enforce obedience and consolidate the empire Hence the supieiuaey 
of the Clown developed at a still Alter time, after the centrifugal foices 
hid giown so powerful that the pimeipalitios fiad become well-nigb 
independent. Then tiie princes oyeicaine within their territories tbo 
resistance ot the estates as the king had done m France In Geinianyj 
howeyer, and especially in Fiussia, the bureaucracy was so ordeied as to 
fiunish a better piotectioii to individual rights and a firmer maiiitenanco 
of law But tlnsbioke down with the spread of French ideas after! 818, 
when tlie aniagonistic interests m the state, talking advantage of the 
pailiamentaiy s;s Aem, abused the administrative power and introduced 
a \ entable party tyranny 

Gneist considered the subsidiary framework of fiie English institutions, 
and espe^.ially the justices of the pe.ice, as the foundation of the kgal 
character ot the governmeiit, and hence of the success of the pailia- 
inentary system. But he did not lealwe that the keystone of the whole 
structure is the iiliimale decision by the courts at Wesi minster ot all 
question-, of law that arise in the course of the administration He did 
not see that the legal spirit pervading the system is the result of givijig 
to public law the sacredness and inflexihilijy that jiei tains to private law, 
and that this end is reached by fusing the two togethep, and eOnlidmg 
them both m the last resort to the same eouits On the contiury, he 
believed that public and private law ought to he kept distinct, ajid he 
approved of the ]>ractice of placing the former m the hands of special 
administrative^ tribunals ^The germs of such a system appealed for a 
moment in England when the Star Chamber liegan to act as a supierae 
administrative couit , hut one cannot help feeling that if this pioceduie 
had become permanent, public law would have been much less iigidly 
interpreted than it was by the King’s Bench that the administration 
would have become inoie discretionary, and that the strict, iigoious, 
legal spiTil of the system would have been lost 

It miy lie added that Gnetst considered the English government at 
its highest perfection under George III. In his opinion, the icfoiin hill 
of 1832, the extension of the franchise in 1867, and still more the recent 
changes in local government, have been a departure from historic prin- 
ciples, and have tended by disorganizmg the stjite to bring about a strife 
of parties and reduce England to the condition of other nations. 
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Fob more tlian a hundred years it has been the habit 
to talk of government by the people, and the 

• • T| Cl 1x1 TIig iiiflu- 

express'^on is. perliaps, more Ireeiy used to-day enceoii.ar- 

, -j d, p • T 1 in po])u- 

tlian ever betcre^ yet a siiperncial giaiice at la-ovem- 

O T lllollt 

the history ot democracy ought to be enough 
to convince us that in a great nation the people as a 
whole do not ancl cannot really govern. The fact is 
that we are ruled by parties^ vdiose action is more or 
less niodilied. but never completely directed, by public 
opinion. Koiisseaip indeed, sliadowed forth a great 
truth, when he declared that no community could be 
capable of a general v;ill — or as vn sliould express it. 
of a true public opinion — where parties or sects pre- 
vailed and our owm experience of popular government 
will (jiiite justify us in saying tliat public opinion is 
ahvays more or less warped by tli^ existenc^e of party 
ties. A study of the nature and development of parties 
is. therefore, the most important one that can occupy 
the student of political philosophy to-day, AsamU 
Among Anglo-Saxon peoples, who have had 
a tar longer experience in self-government 
than most other races, there are usually two tries, but 
great parties wdiieh dispute for mastery in the mlSe 

^ Contrat Social, liv. ii. eh iii 

» ^ 
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state. But in tlie countries on tlie continent of Europe 
this is not nsimUy true. We thereWxnd a number of 
parties or groups which are indepenJent of each other 
to a gTeater or less extent^ and form coalitions^ some- 
times of a most minatiiral kind^ to support or oppose 
the government of the |iour. Novr the existence of 
several distinct political groups has a decisive inliiience 
on the vrorking of the parliamentary system. Let us 
consider this question a momeiit. 

When a country with a parliamentary form of gov- 
ernment is divided into two hostile parties, 
X^aiiiauKTit- the ministers who lead the niajority of the 

ary system t i "" n 

theie v'e popular ciiaiiiber must or course Deiong; ail to 

normally . '* , 

ouivtyo one of those parties, or all to tiie other, and 

parties. ^ ^ 

they are forced hy circumstances to ivork in 
liarmony. But even when party strife is less bitter, 
and parties have begun to break up, experience has 
proved that the best policy for the ministeis is to sup- 
port each otlier and stand or fall together. Lord Mel- 
bourne is reported to have exclaimed at a cabinet meet- 
ing, after a discussion on the question of changing the 
duty on corn, Now is it to lower the price of corn, or 
isn’t it? -It is not much matter which we say, but 
mind, we must all say the same,” ^ The statesmanship 
implied by this remark may not have been of the higiu 
est kind, but the politics were sound, and showed a 
knowledge of the great secret of success. It is, indeed, 
an axiom in politics that, except under very peculiar 
chcuinstances, coalifcion ministries are short-lived com- 
pared with homogeneous ones, whose members are in 

* Bagehot, English Constitiitioii,^ 16, note. 
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cordial sympatliy ^^ith each other. Now so long as the 
ministers cling together^ every meniher of the House 
must consider the cabinet and its policy as a whole, and 
make up his mind whether he wdll support it^ or help 
to turn it out and put in an entiiely dhiereiit set or 
minmters with another policy. He cannot support the 
cabinet on certain questions and oppose it on otberso 
He must sacrifice details to the general question. The 
result is that the members either group themselves 
about the ministers^ and vote with them through thick 
and tliiiq or else they attach themselves to an opposi- 
tion parcvj Tvdiose object is to turn out the cabinet, and 
then take office itself and carry on a different policy. 
The normal condition of the parliamentary system^ 
therefore, among a })eople sufficiently free from preju- 
dices to group themselves naturally, and possesbing 
enough experience to know that the practical and 
attainable^ and not the ideal;> is the true aim in politics^ 
is a division into two parties^ each of wdiic]! is reeffiy to 
take office Ydienever the other loses its majority. This 
has been true in England in ordinary times, and 
aitlioiigli of late years it has been frequently asserted 
that the two great parties in the^House of Commons 
are destined to come to an end, and he replaced by a 
number of independent groups, the prophecy does not 
accord with experience. It is based on the state of the 
Parliament of 1892, and seems to arise from mistaking 
a temporary political condition f oi; a permanent one. The 
sudden interjection of the question of Home Rule into 
English politics caused a new party division on fresh 
lines, wffiich necessarily broke up the traditional assocr 
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ations oi public life, and tlirew both parties into a state 
of confusion that has not yet disappeared. On one 
side, hie o}3poueiits of the measure, were composed of 
men whose habits of thought had been most diverse ; 
while the loilowers of him Gladstone, on the other side, 
inekuled many Liberals rvho were forced, against their 
wdl, to subordinate to Home Eule other matters which 
they deemed more important. In short, the introduce 
tion 01 a new issue shattered the old basis of cleavage, 
and it is not surprising that new, solidified parties were 
not formed in an instant. Moreover it may be noticed 
that although the Liberal groups in the late House of 
Commons talked freely of their dissensions, they acted 
as a single party, and supported thm cabinet by their 
votes with astonishing fidelity. 

A division into two parties is not only the normal 

result of the pailiamentary system, but also 
l^ohk^^eli an essential condition of its success, fiup- 

otheiwisc. „ 11 1*1 Ti 1 

pose, for example, that a third party, like tiiat 
of the Irish Home Eulers under Parnell, is formed, and 
places some one specific issue above all others, with the 
determination of voting against any cabinet that does 
not yield to its demands on that point ; and suppose 
this body becomes large enough to hold the balance 
of power. If, in such a case, the two old parties do 
not make a coalition, or one of them does not absorb 
the new group by making concessions, no ministry will 
be able to secure a majority. Every cabinet vill be 
overthrown as soon as it is formed, and parliamentary 
government will be an impossibility. Now suppose that 
the third party, instead of being implacably hostile to 
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bctli the others, is rdllmg for a time to tolerate a cabi- 
net from one of the n, — is willing, in slx)rt, to allov/ the 
ministers to letaiii office provided they give no oifense 
Under these circumstances parliamentary goverjiment 
is not impossible, but it is extremely difficult The 
ministers are compelled to rkle two horses at oncec 
They must try to'^conciliate two inharmonious bodies of 
men, on pain of defeat if either of them becomes hos- 
tile ; and hence their tenure is unstable and their course 
necessarily tiinkh Now the larger the number of dis- 
cordanl: groups that form the majority, the harder the 
task of })leasing them all, and the more feeble and 
unstable the position of the cabinet. Nor is the diffi- 
culty removed by giving portfolios to the members of 
the several groups ; for even if this reduces the laboi‘ of 
satisfying the parties, it adds that of maintaining an 
accord among the ministers themselves, and entails the 
proverbial weakness of coalition governments. A ealj- 
inet wliicli depends for, its existence on the votes of 
the CliamheP can pursue a consistent policy with firim 
ness and effect only when it can rely for support on a 
compact and faithful majority; and therefore the par- 
iiamentary system will give the coiintry a strong and 
efficient government only in ease the majority consists 
of a single party. But this is not all. The opposition 
must also he united. So long as the ministry stands, 
the composition of the minority is, indeed, of little con- 
sequence ; but vrhen that minorit}- becomes a majority, 
it must in turn be a single party, or the weakness of a 
coalition ministry cannot be avoided. It follows that a 
division of the Chanffier into two parties, and two par 
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ties onlv;, is necessary in order that the parliamentary 
form o£ govermiieiit should permanently produce good 
results. 

In France the parliamentary system has not worked 
well, because this condition has not been fiil- 
mbhiTnic Slledd The ^aiioiis gioiips of Monarchists 

I)f- »5n till'' 

ailed m and Bonapcartists have togetfier formed in the 
Chambers the party of the Enaction aries. or 
as it is more commonly called^ the Eighth The rest of 

^ This is recognized by many Erench witers, e g.. Lamy, La Fitpuh- 
lique en 1SS3 , Paul Laliitte, Le Sufiage Uaiver^d et la Regime Parlementairef 
pt i. ch iii. ; Saleilles, in the U 7^/2 r/E' of the American Atadcmq of Political 
Science, July, 1895, pp 57, 6-1, 1>5. But the reason for the existence of a 
number of groups 111 France seems to be only paitially understood. The 
most deal -sighted writer on this subject is Dupriez (See Les Ahindies, 
vol ii. pp 3G3-G5, 370-71, and 3S6-95 ) 

For I’eaders unfamiliar vath European politics it may perhaps be 
necessary to explain the meaning of the terms Eight and Left, as they 
are used all o^e^ the Continent In England a liroad aisle runs from the 
Speaker’s desk through tlie middle of the House of Commons to the main 
entrance opposite, and the bendies of th^ members are ariaiiged j)aralld 
to this aisle and facing it The Ministry sit on the fi^mt beifch at the 
right of the Speaker (the so-called Tieasury Bench), their supporters 
taking seats behind and alongside of them, while the opposition sit on the 
left side of the House. The Liberals and Conservatives, therefore, are 
etch to be found sometimes on one side of the House and sometimes on 
the other, according as their party is m power or not But on the Conti- 
nent the seats are arranged, as a rule, like tliose of a theatre, as in our 
legislative bodies, the ministers usually sitting immediately m front of 
the Speaker or President, on a bench which sometimes faces him and 
Rometimes looks the other way, wdiile the conservative members sit on 
the President’s right, the more liberal next to these, and the radical on 
bis left. As tins arrangement is permanent, the words Eight and Left 
have come to be generally used for Conservative and Liberal ; and the 
different groups are often designated by their position in the Chamberj 
as the Eight, the Centre, and the Left Centre, the Left, or the Extreme 
Left. 
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tlie menibeis liave been supporters of the Ecpublic^ and 
have fornied liomlnally a single partjp but they have 
really been held together oiilj by a desire to maintain 
the e:dsting form of government and have seldom 
acted in concert except Tdieii they thought that threat- 
ened. They have abvays con\prised men of every shade 
of opinicri^« from conservatives to radicals and even 
socialists^ and would speedily have broken up into com- 
pletely hostile parties, if it had not been for the fear 
of the Reactionaries. Even under the pressure of this 
fear their cohesion has been very slight, for they have 
been divided into a number of groups vdth organiza- 
tions which, thcugli never either complete or durable, 
have been quite separate ; and agaiiq these groups have 
often been subdivided into still smaller groups^ wliose 
members were loosely held together by siniiLarity of 
opinions or desire for advancement, usually under the 
standard of some chief, who held, or hoped to win, a 
place in the cabinet. In fact, the parties in the Cham- 
ber of Deputies have presented such a series of dissolv- 
ing view^s that it is very diilicult to draw an intelligible 
picture of them/ 

^ The line of cleavage between the raonarchists and repnblieans has now 
eeased to be of much impoitance All the larger factions now profess to 
be re})ubiiean These factions are constantly gaining or losing members so 
tliat it is almost impossible to state their exact numeiical strength at any 
one time. Sometimes it happens, indeed, that a member of the Chamhei 
may profess to belong to two political groups at the same time Xo single 
faction ever forms a majoiity of the Chambei so Uiat a coalition or Hoc 
is necessary The following groups at present make up the Chainher of 
Deputies but their names afford, for the most pait, no indication of the 
priiiaples to which they give allegiance Conservatives (or menibeis of 
the extreme Right) ; Xatioiialists tmemhers of the Action Libel ale 



During the struggle Tritli MaeMalioii, the SepiiLllcans 
had been solidlynmiteJ, but the danger had not passed 
very long before the Sadicals began to show themselves 
independent. They soon became quite ready to upset 
any ministry that offended them, and in fact cabinet after 
cabinet was overthrown by the votes of the Eight and 
the Extreme Left, Even Gambetta, who had striven to 
keep the Eepiiblicans together^ did not escape this fate^, 
in spite of his immense popularity both in the country 
and in the Parliament. He did not consent to form a 
ministry until Novembeig 1881; and after holding office 
only two months and a half^ lie was forced to resign by 
the refusal of the Chamber to introduce the scridln Oe 
Jiste for the election of deputies. He lived only till 
the end of the year, and his death deprived Prance of 
her only great popular leader. After his fall, politics 
followed the old course, and there passed across the 
stage a series of short-lived ministries. 

During the last few years there has indeed been a 
neaier approach to a division of the deputies into two 
great parties — one Conservative and the other Rad- 
ical — than at any other time since the birth of the 
Republic; and yet the history of the successive minis- 
tiies during the life of the later Chambers makes 
it clecir with how little sharpness the lines are drawn, 
and how little the members of the various groups 

populiiie) ; Prog'rpssives ; Rljpublicans (or Moderates) ; Radicals ; 
Radical-Socialists ; Independent Socialists , and Independents The 
ii.st three groups make up the Eighty the last five usually make up 
the Left; but some of the smaller groups keep shifting from side to 
side. 
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that compose tlie majority can be relied upon to be 
fciitlifiil to the cabinet. In short, there has been an 
approach to the system of two parties, but as yet 
not a very near approach^ and the iiimierous de“ 
tcvclied groups still remain the basis of parliamentary 
life. 

Let us now consider the reasons for the subdivi- 
sions of the Chamber into a number of 
groups. And nrst we must look at a source the e-visteuce 
of political dissensions with wLich we are pAiiK^Am 
not familiar at home^ bat wiiich is to be 
found in almost every nation in Europe, 

Few" persons ever ask themselves wdiy the bodies of 
men wdio assemble every year at the State 
House or the Capitol have powder to make apoiincti 

, , , , cuiise^ibus 

lawT. It IS not because they have moie per- 
sonal force or wisdom or virtue than any one else. A 
congress of scientific men may contain all these quali- 
ties in gi^eater abiuidaMce, but it cannot change a single 
line in th^ statute-book. Is it beCcause the}" represent 
die people? But wm all know" that they occcasioiially 
pass laws wiiieli the people do not vcant, and yet we 
obey those law^s witliout hesitation. Moreover, tliis 
answer only pushes the question one step fiirtlier ])ack;j 
for wily should wm obey the people ? A few centuries 
ago nobody recognized any right on the part of the 
people to govern or misgovern tliemselves as they diose^ 
or rather on the part of the majority to impose their 
will on the minority ; and in many countries of the 
wmrkl no such right is lecognized to-day, Eovr does it 
happen that tbe:e, is not a class of men among us wLo 
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think tli-at the ieghslatiire does not fairly represent the 
people, or who think that the right to vote ought to he 
limited by a certain edueationai or property qualifica- 
tion, or by the profession of a certain creed; and vliy 
does not some such class o£ men get up a rival legisla- 
ture? The fact is tliah- while we may dilfer in regaid 
to the ideal form of govermiienh we ai'v all of one mind 
on the question of what government is entitled to our 
actual allegiance^ and vre are aJl determined to yield to 
that government our obedience and suppoit. In sliorh 
a common understanding oi consensus in regurd to the 
basis and form of the government is so universal lieie 
that we feel as if it were natural and inevitable; hut 
in ail countries this is not so. Such a consensus is the 
foundation of all political authority, of all law and 
order ; and it is easy to see that if it were seriously 
questioned^ the position of the goveiinnent would he 
shaken, that if it vrere destroyed, the country would 
he plunged into a state of anaidiy. Now persons who 
do not accept the consensus on which tlie political 
authority of the clay is based are termed in France 
Irreconciiables. Men of this sort do not admit the 
rig htf Illness of the e'^isting government, and although 
they may submit to it for the moment, their object 
is to elfeet a revolution by peaceful if not by violent 
means. Hence their position is essentially diiferent 
from that of all other paities, for these aim only at 
directing the policy of the government within constitu- 
tional limits, and can he intrusted with power vvdthout 
danger to the fundamental institutioiis of the nation, 
while the Irreconciiables, on the contrary, would use 
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tlieir power to upset those institutions^ and therefore 
cannot he suffered to get control of -the state. They 
fox 111 an opposition thxit is incapahle of caking* orlicej 
and so piesent a disturbing element which in a parlia- 
mentary form of govermiient throws the whole system 
of geard ' 


Another thing to he noticed about a consensus is 
that it cannot be created artificially, but must \ 

v' ^ A cuiisensiis 

be the result of a slow growth and long tra- 
ditioiiS, Its essence lies in the fact that it is 
unconscious. The people of the United States, for 
example, could not, by agreement, give to a dictator the 
power the Czar yields in Russia, for except in the pres- 
ence of imminent danger he would have no aiithoiity 
unless the ])eo]de lielieved in his inherent right to rule, 
and the people cannot make themseh^es believe in any 
such right shn]>ly by agreeing to do so. The 
foundation of goverinneiit is faith, not rea- 
son, and the faith of, a people is not vital 
unless they have been boin vrith il.^ Now, 


The Fic7itli 
Ke\ ell T’dii 
CiHslIe} td 

politi- 
cal cOll'iCll- 
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^ It lb iinposbible to diaw a sLarp line between wLat is revolutionary 
and what is not ; or to define exactly an Irreconcilable The matter 
dG})ends in fact upon tlie opinion of the community Tims, before ISSG, 
Home Hide might faiily be said to have been revolutionary, and the 
Irish Home Ualeis to have been Irreconcilahles ; but after Mr Gladstone 
made Home Kiile a practical rpiostion in English politics, it would have 
been absurd to call Pariieir& followers Irrecouedables 

- Curiously enough an exception to this principle, and almost a solitary 
one, IS to lie found iii the hi;3toiy of the United States. Tlie genet ation 
that framed the Constitution looked upon that document as very imper- 
fect, ])ut they clung to it tenaciously as the only defense against national 
dismemberment, and m oidei to make it popular, they prar^cd it beiond 
their own belief m its meiits Tins effort to force themselves to ad- 
mire the Constitution wis marvelously successful, and lesulted, m Ae 
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in France, tlie Revolution of 17S9 destroyed ail f aitli in 
the political iubtiiutions of the past, and was unable to 
substitute anything else. It did^ indeed, give birth to 
a code of law, and to an administrative system, both of 
which have taken a strong hold on the nation, aund have 
survived every change in the government. These are 
the permanent elements in France, anfl Lue only ones 
that have aeqiiiied the blind force of tradition. They 
sii]iply a niacliinery that is unshaken by political up- 
heavals, and it is this that has made it possible for the 
country to pass through so many revolutions vritlioiit 
falling into a state of anarchy.^ But in regard to im 
stitiitions of a purely political character, the nation 
has not been so fortunate, for the governments that 
followed the Revolution were not sufficiently durable 
to lay even a foundation for a general consensus, and 
the lack of coiitiiinity has so thoroughly prevented the 
steady growth of 0 })hiion that the people have not 

succeeded in acquiring vi political creed. The 

Tlie pffpct 1*1 o'" 0 ^ 1 

oitiiibou lesuit IS that every form oi government that 

PcLitieS ^ . 

nas existed in France has its partismis, who 
are irreconcilahle under every otlier ; while the great 
mass of the middle classes and the peasants have no 
strong political convictions, and are ready to support 
any government that maintains order. Thus the tvco 
Empires bequeathed to the Republic the group of Bona- 
partists, while the Monarchists are a legacy from the 
old regime and the reigm of Louis Philippe. At pres- 

next generation, in a worship of the Constitution, of which its framers 
never dreamed 

^ Cf Laffitte, pp 208, 209. 
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ent it seems altogetlier probable that^ i£ no o^yeat 
European ensis occurs, the Eight will end by accept- 
ing the Eepublie, and if so the irreconcilable elements 
v.’ill disappOcar or become msig'nificajit, and one of 
tiie chief obstacles to the formation of two «'reat 
parties^ one Conservative ancLtbe other Kadical^ will be 
removed. 

But this is only one of several obstacles, and tlie 
others are so great that it will probably be a Oriiereanses 
long time before tbe system of gTonps bieaks 
down in France, or is replaced by that of two 
political parties. 

In the first place, tlie Frenchman is theoretical rather 
than practical in politics. He is inclined to 

. 1 . Tlieoietual 

pursue an ideau stiiving to realize Ins eoncep- (ii.n<utoiof 
tioii of a perfect form of society, and is le- j-ohiica 

p * *" p 1 1 oiu^nuiis. 

iiictaiit to give up aii}- part oi it lor the sane 
of attaining so much as lies within his reach. Such 
a tendency naturally gives rise to a numlier of groups, 
each^Yith a separate ideal, and each unwilling to make 
the sacrifice that is necessary for a fasion into a great 
party. In short, the intensity of political sentiiiieiit 
prevents the development of reak political Issues. To 
the Frenchman, public questions have an absolute 
rather than a relative or practical bearing, and there- 
fore he cares more for principles and opinions than 
for facts. This tendency is shown in the progiammes 
of the candidates, which are apt^to be plnloso})hic docu- 
ments instead of statements of concrete policy, and, 
although published at gieat length, often give a com- 
paratively small id^a of the position of the author on 
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the ininiGcliate questions of the (lay2 It is shown also 
in the iiewspapenS;, aaid the use that is made of them. 
An Ans;lo“Saxon reads the iieAvspapers chiefly for infor- 
mation ahoiit ciiiTOiit events, and as all the papers 
contain very much the same news^ he habitually reads 
only one. But the Fioncli papers contain far less 
news^ and as the Frenchman reads them largely for the 
sake of tlie editorials, he commonly reads several in 
order to compare the opinions they express. 

It is partly on account of this mental attitude^ and 
partly owing to the absence of the habit of 
self-governmenh and the lack of sympathy 
hetwmen dilfereric parts of the country, that 
the French do not organize readily in politics. 
This is the more cm ions because in iiiihtary matters 
they organize more easily than any other people in the 
world; and it is no doubt the military instinct, as well 
as the want of confidence in their own poAver of ]) 0 - 
iitical organization, that disposes^ them to seek a leader 
and follow him blindly after lie has won 'their Foiifi- 

^ Lebon, Franct^ It /s, p 85 

Abstracts of all tlie electoral programmes issued by tlie successful 
cairlidates for the Cliambe-r of Deputies at the elections of ISSd and 
1893, together with the results of the ballots, have been publislied 
by Duguet, under the title Les DtpuiF et les Cahiert, Elector auc These 
^"olumes aie very mstiuctivc ; and a perusal of them shows that the 
programmes of the Radicals arc much longer and less vague than 
the cjtheis, but often demand measures whieli lie out of the domain 
of practical polmcs, such as revision of tbe Constitution, abolition of 
the Senate, abolition of stafe aid to the chiircheb, confiscation of all 
ecclesiastical property, elective pidiciary, etc The progiamnies give a 
veiy good idea of the candidate’s general turn of mind ; and those of 
the Radicals may he said to contain their conception of the ideal state 
of politics or of society. The Radicals are, indped, the onl}" group among 
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dence.^ The inability to organize readily in politics 
has this striking result^ that vehement as some of the 
groups are^ and passionate as is their altacdinient to 
their creeds^ they make little effort to realize their aims^ 
by associating together their supporters in all pmTs of 
the country for concerted action. In fact, there may 
be said to be nomational party organizations in France." 
The various groups into Avhieh the deputies are divided 
have, as a rule, no existence rvliatever outside of Par- 
liament, the candidates for seats merely calling them- 
selves in general terms, Moderates, Radicals, Socialists, 
or simply Eepiihlicans tvithout further cpaalification, and 
attaching themselves to a particular group alter the 
Chamber has 3iiet. Moreover, the progTammes, vdrich 
are dravm up by each candidate for himself, are only 
individual confessions of faith, and are ail different, so 
that there is no policy Tvhich any party as a vdiole is 
pledged to siippoit. Before the opening of the cam 
paign, indeed, party gatherings or banquets take place, 
and speeches are made, but until recent elections, no 
common platform of principles has been issued except 
by the Socialists.^ It is after the campaign has begun, 
however, that the absence of party organization is most 
clearly seen. Then the struggle is conducted in each 

the Republicans that can be said to have anvthing like a positive pro- 
gramme, and this is the source both of their strength and their weakness. 

^ Cf Chamies, Letter of Aug 22, 1835 

“ Cf Lebon, France as It Is, p 75 ; Theodore Stanton in the Forth 
American Ilev.^ tol 155, p 471. This contrasts strangely with the United 
States, where the machmcry of a party has sometimes shown more 
\itality than its pimciples 

s Daniel, VAnnet PditiquCj 1S93, iip 254-80. 
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electoral district with very little regard to the rest of 
the country, anil in fact each district appears like a 
separate nation engaged in a distinct contest or its 
ownd Political effort becomes localized^ and except 
for the candidates themselves^ who confine their lahois 
to their constituencies^ scarcely a man of prominence 
opens his month. 

One might siij^pose that, under a parliamentary 
form of government, party organization would 
hardly he reijiiiied, and that, as in England, 
the need of political cohesion would he to a 
great extent supplied hy a strong minibtry 
that really led Parliament and the nation. 
But here we meet with some of the other causes that 
tend to produce a multiplicity of groups, — causes 
that spring from certain of the minor French institu- 
tions which were referred to in the beginning of the 
first chapter as inconsistent with the parliamentary 
system. Three of these are es})ecially important, — the 
method of electing deputies, the system of committees 
in the Chamhers, and the practice of interpellations. 

In France the scrutbi dc UstSy or the election of all 
the deputies from a department on one ticket, 
of electing and the sondin d'arrondi ssementy or the use 
of single electoral districts, have pi evaded 
alternately, the latter being in force at the present dayu 
But under both systems an absolute majority of all tlie 
votes cast is required for election. If there are more 
than two candidates in the field, and no one of them 


1 Comte fie Cliaudordy, La France en 1880, p 89. 

2 See, however, note on p. 17, ante . 
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gets siicli a majority^ second vote, called the haiJoffujc^ 
is taken two weets later^ and at this a plurality is 
enougdi to eleet.^ Now it is clear that such a procedure 
encourages each political group to nominate a separate 
candidate for the first ballot. Suppose, for example, 
that there are Reactionary and Moderate Eepublican 
candidates in the field, and that the Radicals prefer the 
Kepiiblicaii to the Reactionary, still they have nothing 
to lose by running a candidate of their own on the first 
bedlot, for if die Reactionary can poll more rotes than 
both his rivals combined, he will he elected in any 
event; if he cannot, he will not be elected whether the 
Radicals put up a candidate of their own or not. In 
this last case. The first ballot will have counted for 
nothing, and the Radicals will he able to vote for the 
Moderate Republiccan at the Ijrillotarje^ and elect him 
them They aie likely, indeed, to gain a positive advan- 
tage by noniinadng a separate candidate, for if tliey 
succeed in polling a large vote on the first ballot, they 
are iu an excellent position to wiing concessions from 
the Moderates as a price of their support. 

' Law of June IG, 1SS5, Art. 5 (Tins article was not repealed Iw the 
Law of Feb 30, 1S89 ) By the same article a quarter as many votes as 
there are voters iegisters<l is required for election on the tirst ballot 

According to stiict pailiamentary usage, the term hallotanc is applied 
only to cases where, at the final trial, the \oting is confiiied by law to the 
two names highest on the poll at the preceding ballot, but tlie word is 
popularly used for any final ballot where a plurality is decisi\e. 

For the choice of a senator hy the electoral college of a department, 
the votes of a quarter of the college, aii4 a majority of all the votes 
actually east, are required on the first two ballots, vhile on the third i 
plurality is enough. Law of August 2, 1875, Art. 15. The election of 
delegates to the college by the municipal councils is conducted in the 
same manner. Law of Dec. 9, 1884, Art 8. 
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Ciuiibroiis as it is^ tliis system of voting cl.tes "back 
to tlie election pi the States General in 17 a 9 ^^ an(;|^ 
v/itli a couple of short hreaks;, has heen maintained in 
France ever siiiced The idea that a representative 
ought to he the choice of a majority oi the people 
seems^ indeed, to be natural in democracies, for me 
find it put in practice elsewhere. Thps, in the United 
States, a majority vote was formerly very coininonly 
required for election, but it is instructive to notice that 
it was found to hinder the smooth working of tv;o 
political parties, and has been geneiully though not 
quite universally abandoned^ The fact that election by 
majoiity did not give rise to a muldplicity of parties in 
America shovrs that by itself it does not produce that 
result, where the other inliuences favor the deveioprneiife 
of two parties ; hut it is nevertheless clear that where 
a number of groups exist, it tends to foster them, and 
prevent their fusing' into larg'er bodiesd The French 
S3"steni has been praised on the groiiiid that it saves 
the people fiom the yoke of huge party mf^chinee, and 


^ Poudra et Pierre, lir. ii cli tiL 

2 Siiinsoii, Am Statute Law, § 232 In Massachusetts, election by plu- 
rality was introduced m 1855. Const of Mass , Amendments, Art xiv. 
For tlie previous law, see Const, pc. ii. cb, i. see- n Ait. iv ; ch. li. sec. i. 
Art. lii ; sec ii Art. i ; Rev Stats, eb iv. sec. xiii 

2 At the elections of 1885, which were held under the system of 
de hste. there w’-ere two Repiihhcan lists of candiclateb in almost all 
the departments. G Channes, Letter of Oct, 30, 1885 At the elections 
of 1889 and 1803, held under i^he scrnini. d'arrondibseiaenr^ thcie were two 
Republican candidates in a large proportion of the di'^tricts, the total 
mimher of candidates for a single seat running as high as ten Duguet, 
Les Deputts et les Caliiers Electoraux cn 1SS9 ^ Id , 1893 And see Tahlrau 
des Elections a la Chamhre des Deputes^ dresse aux Archive^ de la Cliamhre, 
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enables tliem to i^elect tlieir caiicliclates more freelv.’ 
Tbis is true, and it is a great adva'iitag’e. Eut the 
converse is aiso true : the system tends to prevent the 
formation of great consolidated parties, and tint is 
the evil from v'liich parliamentary govermiieiit siiilers 
ill France to-day.^ " 

The system of committees in the Chambers is a still 
more imjiortant matter. Each of tlie French 

^ ^ ^ ^ ^ I lie svsf em 

chambers is divided into sections called Bu- 
rcovr, or vrliich there are nine in the Senate 
and eleven in the Chamber of Deputies." The Bureaux 
are of equal size, and every member of the Chamber 
belongs to one ajid only one of them, the division being 
made afresh every month by lot. This is a very old 
institution in France, a relic of a time before parliament- 
ary government had been thougbt of ; for not only do 
we find it in the Assemlily of Notables and the States 
General that met on the eve of the Eevolulion,^ but it 

^ Alfred Naquet, ^^Tlie Froneli Eleetoial System,” m the North Ain. 
Rev., vol. 155, pp -IGT-GS 

^ It is not a little ciirions tliat just at tins tune, 'svlien llic Engli^L system 
of two parties is thonglit by many people to be in danger of breaking up, 
a motion slionid be made m tl’e House of Commons to mtioduce election 
by majority vote and second ballot. Such ft motion was 'made by hir. 
Dalziel on April 5, 1805. 

" For the constitution of the Bureaux and the election of the commit- 
tees, see Poudra et Prerre, liv. v chs ii and m ; Eegincld Dickinson, 
Summary of the ConstitutiGn and Procedure of Foreign Paibamc'^t^, hd 
ed pp 3G3-G6 

These Buieaiix must not he confounded with the Bureau of the Cham- 
ber, which consists of the President, the Vice-Piesideiits, and the Sec- 
retaries The habit in Fiance of using tlie same word with diheniit 
meanings is liable to be the source of no little confusion to the students 
of her institutions 

Poudra et Ficrrc, g GI6. 
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existed in tlie ecclesiastical assemblies, and to some 
extent in tLe Stktes General, at a mucli earlier dated 
The use o£ the lot is, indeed, a survival from the Mid- 
dle A"'es. Mien it was a common method of selectino- 
orriciMls? The Bureaux meet separately aiiJ have three 
fiiuCLioiis, The first is that of making a preliminary 
examination of the credentials of menibeis of the Ghanu 
ber^ ^vdliicli are divided among them for the purpose. 
The second is that of holding a preliminary discussion 
on hills brought into the Chamber before they are 
referred to a committee ; but as a matter of fact this 
discussion is perfunctoiyy and is limited to finding out 
in a o’eneral 'way mliat members of the Bureau favor 
or oppose the bill.^ The third and most important 
function of the Bureaux is the election of committees, 
for 'ydth rare exceptions all the committees of both 
Chambers are selected in the same way. Each of the 
Bureaux chooses one of its own members,, and the per- 
sons so elected together constitute the committee. In 
the case of the more important committees" it is some- 
times desirable to have a larger number of members^ 
and if so the Bureaux choose in like manner two or 
even three iiiemhers apiece^ — the Chamber in each case 

^ Sciout, Histoire de la Coa'-^titation Civile du Cleige^ p 36. Wliile 
wilting, a friend has pointed out to me tliat the States Geiieial wliich met 
at Toms in 1484 A\as divided into six sections by provinces See a ]nur- 
iial of tins body by Jelian IMasselm, in the Collection de Pocii oierits inChts 
bur VHidoire de France publC^ j)ar ordre du Roi, Paiis, 1835, pp 66-73 

2 The chief I’elic of the lot left in Anglo-Saxon institutions is, of course, 
its use m the selection of the jui’V, — a survual which is due to the fact 
already pointed out, th.it the English royal justice developed at an eaily 
period 

® Enpriez, vol li p. 404 ^ 
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directing, by its rules or by special vote^ the iinmher of 
members to he eleetecL Tims the ccmirnittee on the 
hiicb:et. rbiich is the most important one of the year, 
consists of three members chosen by each of the 
Bureaus in the Chaiiiber of Deputies^ and contains, 
therefore, thirty-three membem ; while the correspond- 
ing committee in the Senate contains eighteen members^ 
or two from each Bureau, 

The committee on the budget and the one appointed 
to audit the accounts of the government are permanent 
and lemaiii uFx changed for a year. A few of the others 
(those on local affairs^ on petitions^ on leave of absence^ 
and on grantings permission to members of parliament 
to introduce bills) serve for a month and then are 
chosen afresh. With these exceptions every measure 
is in theory referred to a special eommittee elected by 
the Bureaux for the purpose; hut as there are certain 
to be in every session a number of bills that cover 
very much the same ground, a rigid application of this 
principle w^ould result in inconsistent repoits on the 
same matter by diilerent committees, and would throw 
the work of the Chamber into utter confusion. A prac- 
tice has, therefore, grown up of treating certain com- 
mittees — such as those on the army, on labor, and on 
railroads — as virtually permanent, and referring to 
them all bills on their respective subjects.^ 

We have seen that with rare exceptions all committees, 
whether pennanent, temporary, od special, are elected by 
the Bureaux, but these last, being created anew every 
month, acquke no corporate feeling, and hence have 

^ l)wrieZj vol. n. pp 385-80. 
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no real leaders* Owing partly to tliis fact tliey do not 
choose freeijA aird the chief of the parliaiiieiitary groups 
meet and barter arya.y the places on the impcrtant com- 
mittees. which irre thus cut and dried beiorehaiidd But 
whetiier the choice of commiitee-men is really made bv 
the Bureaux or dictated^by the chiefs of the gTOups^, 
the main point to notice is that the oystem is entirelv 
inconsistent with the pariianieiitaiy form of government. 
The cabmet cannot exert the same influence over an 
election conducted in this way that it could over one 
made by the Cliainber in open session* In tlie latter 
case it might insist on the choice of a majority of the 
committee from among its own frieimls^ and make of 
the matter a cabinet question; but it cannot treat the 
failure of sevoial irresponsible sections of the Chamber 
to act in accordance with its wishes as an expression of 
want of confidence by the Chamher as a whole. The 
result is that the committees are not nominated hy the 
cabinet, or necessarily in sympathy with it; and yet all 
measures^ including those proposed by the govenimeiitj 
are referred to them to remse as they think best. Now 
if the ministers are to be responsible for clirecring the 
work of the Chamhmr, they ought to have a policy of 
their own and stand or fall on that. They ought to he 
at liberty to determine their own course of action, and 
to present their measures to Parliament in a form that 
they entirely approve. But if a committee has power 
to amend government bills, the ministers must either 
assume the burden of trying to persuade the Cliainber 
to reverse the amendments^ wdtli all the influence of the 
^ Cf. Simon, Nos Hommes d'Etat pp. 41, 241. 
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committee against ^tlieni ; or tliey must take tlie risk 
ol opposing the hill as reported, although they still 
approve of many of its features ; or finally they must 
accept the bill as it stands, and become responsible for 
a measure vcith -which they are not themselves fully 
satisfied. The coinmittees in fact use their power with- 
out shrinking^ and the annual budget, foi example, has 
been compared to a tennis-ball sent backward and 
forward between the minister and the committee until 
a compromise can be reachedd 

M. Dupriez, in his excellent work on the ministers 
in the principal countries of Europe and America, 
paints in very strong’ colors the evils of the French 
committee system. He points out how little infiiience 
the ministers have svitli the committees, wdio often 
re^'ard them almost as the representatives of a lios- 
tile power in the stated He shoAvs that -while the 
ministers have no right to he present at committee 
meetings, and are in%;jted to attend only when they 
wash 1]0 express their views, the committees claim a 
riglit to examine the administrative offices, insist on 
seeing books and papers, and volunteer admced So 
little respect, indeed, do the coilimittees pay to the 
opinions of the cjihinet, and so freely do they amend 
its bills, that, as M. Dupriez sarcastically remarks, the 
government and the committee are never in perfect 
accord except when the former submits to the latteia^^ 
He says, moreover, that when^ a bill comes up for 

’ Simon, Souvicns toi du Deux DCccnibre, p 314. 

- Yol in pp. 4:06-7 ^ Id ^ pp 395, 405, 423-24, 438-39. 

Id , pp 405-6, 412. 
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debate tlie reporter of the conimitree is a rival vvlio 
lias great mtlu(5iice ^ith the Cliamberj the depu- 

ties are inclined to regard the ministers rYidi jealousy 
and defianeed Nor do the rvoes of the cabinet end 
here, for its authoiity is reduced to so low a point that 
its bills are cmite freely amended during the debate on 
the motion of individual depudesc 

Of ail the committees^, the most domineering and vex^ 
atious is that on the budget* This committee seems to 
take pride in criticising the estimates and making them 
over, both as regards income and expenditures, while 
each liiemher exerts himself to add appropriations for 
the benefit of his own eonstituentSy so that wdien the 
report is finally made the government can hardly recog- 
nize its owm wxu'kl" In strong contrast wdth all this 
is Dupriez’s description of the procedure on the budget 
in England d There the authority of the ministers is 
expressly protected by a standing order of the House of 
Commons to the effect that no. petition or motion for 
the expenditure of the public revenue slirdl be ^enter- 
tained except on the recommendation of the Crov/n ; 
and in accordance wdtli a firmly established practice 
proposals 'for national taxes originate only 'with the 
government. In regard to amendments of the budget, 
members of the House may move to diminish^ but 
not to increase an appropriationj and as a matter of 
fact the budget is rarely amended by tbe House at all. 
The comparison of tlfe English and French methods of 
dealing with the budget goes far to explain the differ-* 

^ Dupriez, vol ii , p. 411. 

2 Id., p. 412. 


^ Id , pp. 425-26. 

^ Id j^vol. i pp 110-12. 
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ence in the position of the two cabiners. Siieii a state 
of tilings as exists in France cannot tail to lessen the 
aiitliority and dignity of the ministers^ and place them 
at the mei‘Cj of the committees. It prevents them 
from framing their own progTamme^ and insisting that 
the deputies shall accept or reject it as it stands; 
and tliiis^ instead of compelling the majority to act 
solidly together under the leadership of the cabinet, it 
allows any depiitj^ to use his place on a committee as a 
means of urging his own personal mews. Hence it 
tends to dislocate the majority and break it into sec- 
tions^ with policies more or less out of harmony with 
each other. While, theieforej the French scheme of com- 
mittees has good points^ and some features that might 
])e very valuable under another form of government, it 
is cleaily incompatible with the parliamentary systenid 

The habit of addressing interpellations to the min- 
isteis has a direct bearing on the stability of i.itnrpeik- 
the cabinet and the subdivision of parties ; 
for^it caigiDot be repeated too often that these things 
are inseparable. The existence of the ministry depends 
on the support of the majority, and if that is compact 
and harmonious, the ministry will be strong and 
durable ; if not, it will be feeble and short-lived. The 
converse is also true. The cohesive force that unites 
the majority is loyaltj^" to the cabinet and submission 
to its guidance, but if the cabinets are weak, or are 
constantly overthrown at short intervals, they cannot 

^ Lebou, V Allemagne, p 88, remarks that the Bureaux in the French 
Chamber were intended to subdivide the factions, and accomplish this 
only too well. 
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Acq’ici'G tlie aiitliority that is necessary to letid the 
niaioiitv and -weld it into a single party. This is 
esv/eci dly the case when the crises occur over matters 
Yvliich lire nor of vital consequence to the hulh of the 
followers of the government, and yet that is precisely 
the state of tliinu's that interpellations tend to create. 

It is oi the essence ol: parliamentary government 
that the majority should support the ministers so long, 
and oiilv so long^ as it approves of their course, and this 
moans their course as a Avhole^ in adiniiiistration as ivell 
as in legislation ; for parliament having the fate otthe 
ministers in its hands, holds them responsible for all 
their acts, and has gradually extended its supervision 
over the mliole field of government. Now a parliament 
can judge of the legislative policy f)f the cabinet by 
the bills it introfiuces, but it is not so easy to get 
the information necessaiy for a sound opinion on the 
eflicienc'Y of the administiation. It is largely to satisfy 
this need that a practice has gromn up in the House of 
Commons of asking the ministers Cjuestions^ vdiich 
may relate to any conceivable subject^ and afford a 
means of putting the cabinet through a very searching 
examination. Of course tlie prmlege is freely used to 
harass the government, but the answer is not followed 
by a general debate, or by a vote, except in the un- 
usual case where a motion to adjourn is made for the 
purpose of bringing the matter under clisciissiond 

^ The motion to adjourn is ^the only one that is in order, and since 
1SS2 its use has been carefully limited. May, Pail. Praehce, Voth ed. 
p 24.0 et ^eq In this form or some other a vote is occasionally taken 
on a single detail of administration. The most famous instances of late 
years have been the alfair of Mi&s Cass m 1SS7, where the House of 
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A similar practice lias been adopted in France, cand 
€|iientions are adcAessed to the miriisters by members 
who really want information. But another kind of 
qiieshon has also deTeloped^ which is used not to 
inforniatioip but to call the cabinet to account and 
force the Ghamlier to pass judgment upon its con- 
duct. This is the interpellationd In form it is simiLir 
to tile question^, but the procedure in the two cases 
is quite clilierent. A cjiiestion can be addressed to a 
minister only with his consent whereas the inrerpeh 
lation is a matter of rigdit, which any deputy may 
exerciser without regurd to the wislies of the cabinet. 
The time, moreover^ when it shall be made is fixed by 
the Chamber itself^ and except in matters relatino' to 
foreign aliairs, the date cannot be set more than a 
month ahead. But by far the most important diher- 
ence consists in the fact that the author of the question 
can alone reply to the minister, no further discussion 
being peimitted, and no motion being in order ; while 
the inierpellation is followed both by a general debate 
and by motions. These are in the form of motions to 


Commons expressed its disapproval of the government’s refusal to make 
an inqmr\ I'V voting to adjonin, hut where no member of the cabinet felt 
obliged to icsign , and the defeat of Loid Rosebery’s ministry in 18 jd. 
In One last case a motion was made to reduce the salary of the Secietary 
of Stote for War, in order to draw attention to the lack of a sufficient 
supply of ammunition, and the motion was caiiied ; but there can be no 
doubt that the cabinet would not have resigned if its position bad not 
already been hopeless. 

In tlie House of Lords questions can always be debated Ma-v, p COG 

^ For the rules and practice in the case of questions, see Poudra et Pierre, 
Im vii ell. Ill , and Supp. 1879-80, § 1539. In the case of interpellations 
Id, by xin cb. iv. 
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pass to the order of the day, and may he orders of the 
day pure and smiple^ as they are ciilied^ rvhich contain 
no expression of cpiiiioii, or they may be xAidt are 
termed orders of the day r^itli a motive^ such as the 
Ghaiiiher, approving the declarations of the Goverin 
meiitj passes to the orde**" of the day,” Several orders 
of this kind are often moved, and they are put to the 
vote in succession. The minisrers select one of them 
(usually one proposed by their friends for the purpose), 
and declare that they Avdl accept that. If it is rejected 
hy the Chamher, or if a hostile order of the day is 
adopted, and the matter is thought to be of sufticient in]- 
portance, the cabinet resigns. This is a very common 
■\vay of up&etting a ministry, but it is one Avhich puts 
the cabinet in a position of great disadvantage, for a 
government would be superhuman that never made 
mistakes, and yet here is a method by which any of its 
acts can he brought before the Chamber, and a vote 
forced on the question whether it made a niibtake or 
not. Moreover, members of the opposition ar^T given 
a chance to employ their ingenuity in framing orders 
of tlie day so as to catch the votes of those deputies 
w'ho are in sjmipatliy with the cabinet, but cannot 
approve of the act in question ^ Now if adverse votes 

^ A very good example of the various shades of praise or l)Iame that 
mav he expressed hy orders of the day can he fomid in the Journal 
OrPciel for July 9, 1S93. There had been a riot in Pans, which had 
not been suppressed without violence and even bloodshed The police 
were accused of wanton brutality, and an interpellation on the subject 
was debated in the Chamber of Deputies on July 8. The order of the 
day quoted m the text, “ The Chamber, appro\ ing the declarations of the 
government, passes to the order of the day,” was adopted, but the follow- 
ing were also moved : 
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in tli6 Clitinibor ar© to be loilowed by tlie resignation of 
tlio cabinet and the lomiadon of a imv one, it is evh 
dent that to secure tlic proper stability and permaiieiico 
in the ministry 5 such votes ongdit to be taken only on 
measures of really great importance^ or on questioiis 
diat involve the whole pofiey and conduct of the 


‘mhe Chamber, disapproving: llie acts of brutality of vliieb the polic'8 
iiave been guilty, requests the government to give to the police iiistriic- 
cions and orders more confoiniahle to the laws of justice and humanity 
The Chamber, disapproving the proceedings of the police, passes to 
the order of the day.” 

‘‘ The Chamber, approving the declarations of the government, and per 
suaded that it v ill take measnics to prevent the Molence of the police 
otficials, passes to the Older of the day ” 

The Chamber, ecnsuring the polity of provocation and reaction on the 
part of the governmont, passes to the order of the d.q ” 

“The Chambei, hoping that the govormnent will give a prompt and 
legitimate satisfaction to public opinion, passes to the oidei of the day ” 
Considering that the goveinment has acknowledged tiom the tribune 
that its policy has caused in Pans ‘ sad oceiiirences,’ Uleed^ that must 
ceitamly he regretted,’ and ‘some acts of brutality,’ the Chamber takes 
notice of the admission of the* President of the Council, dem.inds that the 
exercise of power shall be inspired by the indefeasible sentiments of jus- 
ti('e, of foresiglit, and of hnmanitv, and passes to the older of the day ” 

‘‘ The Chamber, convinced that the government of the Republic ought 
to make the law respected and maintain order, approving the deelaiations 
of the government, passes to the order of the day ” 

“ The Chamber, regretting the acts of violence on the part of the 
police, and taking notu'e of the declarations of the government, passes to 
the order of the day.” 

“ The Chamber, approving the declaration whereby the government 
has announced its desire to put an end to the practices and habits of the 
police which have been pointed out, passes to the order of the day ” 

‘‘ The Chamber, convinced of the necessity of causing the laws to be 
respected by all citizens, passes to the order of the day” 

In this case, by voting piiority for the first of these motions and 
adopting it, the Chamber avoided the snares prepared for it by the im 
genious wording of the (Others. 
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aduiinistratioTi^ It is evident also that they ought not 
to he taken hasting or under excitement hut only after 
the Chamber has deliberately made up its mind that it 
disapproves of the cabinet, and that the country mould 
on the mdiole he benelited by a change of ministers. 
The reverse of all this is^triie of the French system of 
interpellations, and a cabinet mliich* in the mornino' 
sees no danger ahead, and enjoys the coiifideiiee of the 
Chamber and the nation, may be upset before nightfall 
bv cl vote provoked in a moment of excitement on a 
matter of secondary impoitance. 

The fieqiiency vdtli vdiicli interpellations are used to 
upset the cabinet may be judged by the fact that out of 
the twenty-one ministries that resigned in consecnience 
of a vote of the Chamber of Deputies during the 
years 1879-1896, ten went to pieces on account of 
orders of the day moved after an interpellation, or in 
the course of debate.^ Several of these orders covered, 
indeed, the general policy of the cabinet, but others — 
like the one relating to the attendance of the employees 
of the state railroads at a congress of labor unions, 
which occasioned the resignation of Casimir-Perierk inim 
istry in May, 1891 — had no such broad significcanee. 
Moreover, the production of actual cabinet crises is by 

^ Cf ILiuconi, GouvpmemeJtts et mniisflre^ dp la 111'^ j'cpiildiqne ftan- 
utL^e (jS7()-1S9J); Muel, Goiwct ne merits ^ mtnisihes et constitutions de la 
France dev ms cent ans. 

Amoiisf the resiirnations bronirlit about in tins Avav, I liave counted that 

» ^ r ^ 

of Rouvier’s cabinet in 1887, althoui^h this was caused nob by the vote of 
an order of the day, but by the refusal of the Chamber to postpone the 
debate on an interpellation, and although the cabinet continued to hold 
office for a few days pending the resignation of President Grdvy, 
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no means tlie wliole evil caused by interpellations. Tlie 
eiiieebling of tlie aiitliorifcy of the iiiinisters by liostile 
votes about allairs on wliicb tliey do not feel bound 
to staue tlieir otiice is, peiliaps^ an even more sei]ijiis 
inattem for no cabinet can retain tbe prestige tliat is 
necessary to lead tbe Ciianibers in a parlianienbrry gov- 
ernment if it is-^o be constantly censured and put in a 
minority even in questions of detaiL The iiiiiiisteis are 
not obliged; it is true; to answer inteipellatioiis/ but 
unless some reason of state can be given for refusing; 
such as that an answer ivoiild prejudice dinlomatic 
negotiations; a refusal would amount to a confession of 
error*; or would indicate a desire to conceal the tied, and 
would weaken very mack the })Osition of the cabinet. 

The large part tliat interpellations play in Fieneh 
polities is shown by the fact that they arouse iKip* 
ular interest than the speeches on great measures k and, 
indeed; the most valuable quality for a minister to 
possess is a ready tact and cjuick wit in answerino' 
theriic*"' 

The first tivo institutions referred to as not in har- 
iiiony with parliamentary government — that is, the 
method of electing deputies and the system of com- 
mittees in the Chambers — liave real meiit. Both tend 
to check the tyranny of parly; and under a form of 
government wliere the existence of two great parties 
was not essential; they might be very valuable. Bug 
except in a despotism; the inteiqiellation followed by a 
motion expressing the judgment of the Chainher is a 

^ Pondra et Pierre, § 1555 - Simon, Nos Homines d'Etat, p. 27. 

^ Simon, Dieu^ Patne^Libertt, 979. 
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purely yicioiis institution. It fiirnislies tlie politicians 
with an admirable opportunity for a display of parlia- 
mentary fireworks ; but it is hard to see liow^ under any 
form of popular government^ it could fail to be mis- 
chievous, or serve any useful purpose that would not 
be much Letter accomplished by a question followed by 
no motion and no vote. The plausible suggestion has 
been made that the administratioip being free from 
supervision by the courts of can be brought to 

account for its acts only in this way ; ^ hut surely the 
same result could be as -well accomplished by the 
simpler process of the question, and it is Laid to see 
any reason for impel ding the existence or the prestige 
of the cabinet to rectiiv some matter of trifling eonse- 
qiience. The piactice arose from the fact 
,ind diauw that, owing to the immense povcer of the 

plVtoitm executive in France, and the frequency with 
oiiduibei. vrhich that power has been used despotically, 
the legislature has acquired the habit of looking on the 
cabinet officers as natural enemieS;, to be attacked and 
harassed as much as possibles But such a view, which 

^ See Vicomte cVArenel, La Kdforme Administrative — La Justiceg 
Rehue drs Dcin" Moyide^^ June 1, 1889, pp 595“9G 

2 OL Lupricz, in the woik already cited (vol li p. 253 et seq ), has 
explained the strength of this feeling by a most valuable study of the 
hi^toiy of the relations between the ministers and the legislature in 
France. He points out that it existed at the outbreak of the He volution, 
for the calaerb or statements of grievances prepared hy the meetings of 
electors held to choose members of the States General in 1789 expics-s a 
■widesprea<l dislike and distrust of all ministers as such. He then ^hows 
how the Constituent Assemhly tried to curtail the power of tlie mimsteis, 
and reduce their fuiictaons to a simple execution of its own orders. It is 
unnecessary here to follow the subject in detail. It is enough to remaik 
that a large part of the pohtical history of France since the lie volution 
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is defensible enougli Y»dien tlie ministers are indepentl- 
ent of tlie Parliament, becomes irratioiiai wlien they are 
re.-'poiisible to it, and bound to resign on an adverse vote. 

Stiange as it may seem, the development of intor- 
]-ielIations has coincided very closely with that of parlia- 
mentary government;^ and, irpfact, the French regard 
the privilege as o?ie c£ the main bulwaiks of political 
libel ty. It is this same feeling of antagonism to the 
Cfovciiimeiit that has given rise to the overweeniiifr 
power of the committees in the Chamber, and their 
desire to usurp the functions of tlie ministers. The 
extent to wdiieJi this feeling is caiiied by the Eadicals 
is sllo^Yil by the proposal made some years ago to 
divide the whole Chamber into a small number of per- 
nianent grand committees, such as existed in 1S48, in 
order to bring the ministers even more coinpietely 
iinoer the control of the deputies; the ideal of tlie 
Extreme Eadicals being the revolutionary convention, 
which diew ail the po\^ers of the state as directly and 
absolutely as possible into its own hands." The less 

is filled with struggles foi power between the executive and the legisla- 
ture, in whieli the former has twice won a complete victory, and deprived 
the representatives of the people of all mlluence m the state. Under 
these ciicumstances the suspicion and jealous} of the cabniet shown by 
Liberal statesmen is not surprising 

^ The piactiee was lirst icgulaily estahlislied at the accession of Louis 
Philippe, the period when cabinets hceame thoroughly responsible to the 
Chamber ; and it was freely used duiiiig the PepuLlic of 1S4S Aftei the 
Coup fVEtat it Avas, of course, abolished , Lut towaid the end of Ins leign 
Uapoleon III , as a part of his concessions to^ihe demand for parliamentary 
institutions, giadually restored tlie right of mteipellation Finally, under 
the present Lepuldic tlie light has been used more frcipiently than c a it 
before See Poudra et Pieire, §§ 154-1-49; Dupiiez, vol ii pp. 30->, 31 i-lS 

2 Cf Le la Beige, 'W.^s Grands Comitds Parlementaiies,’' Pcauc dcb 
Deux Mondes, Dec, 1, 1889. 
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violent Repii])iicans are. no cIoiiLt;, very far from accept 
iug any such ideal, but sdll they caiinor sliahe out of 
their minds the s])lrit of hostility to the administration 
which has been nurtured by long- periods of absolute 
rule. They fail to realize that when the ministry 
becomes lesponsible to die deputies, the relarions be- 
tween the executive and the legislature are radically 
cliangecL The parliamentary system reoiiires an entire 
harmony, a cordial synipatliy, and a close coo'poracioii 
between the ministeis and the Chamber; and to the 
obligation on the part of the cabinet to resign when the 
majority withdraws its approval, there corresponds a 
duty on the part of the majoiicy to siippoit the min- 
isters heartily so long as they remain in ofiice. Par- 
liamentary government, therefore, eaniiot be really 
successful hi France undl a spirit of mutual confidence 
between the cabinet and the Chamber re])laees the 
jealousy and distrust that noiv prevail. 

A comparison of the political history of France and 

Ena'laud durino’ correspondino^ veurs shoirs to 

Compaiiboa o o i o ^ 

ivhat extent the French procedure interfeies 
uo'bujahiie discipline and disintegrates the paities. 

hmfni^ot' England the Liberals came into poveer after 

the elections of 1892 with a small majority 
111 the House of Commons ; and, although the sup- 
porters of the government wmre far from iiarmonioas, 
were, in fact, jealous of each other and interested in 
quite different measules, the perfection of the parlia- 
mentary machinery enabled the ministers to heep their 
followers together and maintain themselves in office 
for three years. In France, on the other hand, the 
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elsctior.s of 1893 produced a majority Ti-Iiieli, if not 
so large, was far more liomogeneous ; an I indeed, if vre 
compare tlie position of some of tiie outlying grouijs 
with that of certain sections of the Engiibh Liberal 
party, it is fair to say that the majority m If ranee was 
both larger and more liomogeneous. Yet within tiro 
years this niajoisty suffered three cabinets which rep- 
resented. it to be overthrown on interpellaticns about 
matters of secondary importance, and finally became 
so thoroughly disoiganized that it lost control of the 
situation altogether. 

We have surveyed some of the causes of the condi- 
tion of political parties in France. Let us 
now trace a few of its results. In the first 
place, the presence of the Eeactionaiies de- 
prives cabinet crises of the significance they niiglit 
otherwise possess. The defeat of the min- „ 

. foilie 

ibters does not ordinarily mean the adreiit of 

^ tlicieie- 

to power of a different party, because there 
is IK? otlie^ party capable of forming a cabi- 
net, — not the Reactionaries, for they are 
irreconcilable and hostile to the Republic, and 
of late years have been far too few in numbers; nor 
those Republicans who have helped the Right to turn 
out the ministers, because by themselves they do not 
constitute a majority of the Chamber. The nev/ cabi- 
net miisfc, therefore, seek its support mainly in the 
ranks of the defeated minority, and hence is usually 
formed from very much the same material as its prede- 
cessor. In fact, a number of the old ministers have 
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generally kept their places, at most an atteiupt heing made 
Effects of ^ little more support from tlie^ Eight 

or Left by giving one or two additional port** 
folios to the Moderates, Radicals, or Socialibtsd M hen 
a ministry falls, the parliamentary cards are shaflled, a 
few that have become tob unpopular or too prominent 
are removed^ and a new deal takes place. So true is this, 
that out of the twenty “four ministries that succeeded 
each other from the time President MacMalion ap- 
pointed a Republican cabinet in 1877 until 1897, only 
tiiree contained none of the retiring ministers, the aver- 
age proportion of members retained being about two 
firthsn 

Now, the fact that the fall of the cabinet does not 
involve a diange of party has two important effects: by 
removing the fear that a hostile opposition will come 
to power, it desticys the chief motive for discipline 
among the majority;" and by making the Chamber feel 
that a change of ministers is not-a matter of vital conse- 
quence, it encourages that body to turn them ouf with 
rash indifference. The result is that the cabinets are 
extremely short-lived; during- the thirty-seven years be- 
tween 1875 and 1912 — there were forty-five of them, so 
that the average duration of a French cabinet has been a 

^ Lebon, France It p 94 

" Cf Haucour, Gouv et Min ^ Muel, Gouv , Min. ei Consi ; Diipnez, 
Yol ii pp 338, 343. The thiee exceptions were the cabinets of Biissoii 
in 1SS5, Bourgeois in 1895, and Xmiine m 1896. 

^ This is very clearly pointed out by Dupriez, Les Mini&tres, voL ii. 
p, 390 
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little less than ten months»^ The same fact expLaiiis^ 
moreover^ the persistence of the syscem of interpeiha 
dons^ for if a change of ministry does not imply a diner- 
ent programme^ there is no self-evident impropriety in 
overthrowing a cabinet on a question that does not ii> 
volve a radical condemnatiou of its policy. 

The subdivision of the Eepiiblicaii party into seprr 
rate groups has also an important bearing on 
the character of the ministry. Instead of 
representing a united party, the cabinet must ^ 

usually rely for support on a number of these apf Uere- 
groups^ and the portfolios must: be so dis- 
tributed as to conciliate enouoli of tliem to form a 
majority of the Chambers As a rule, therefore, the 
cabinet is in reality the result of a coalition, and suilers 
from the evils to wbicli bodies of that kind aie always 
subject. The members tend to become rivals rather 
than comrades, and each of them is a little inclined 
to think less of thewommon interests of the eainnet 
thaSi of Iris own future prospects when the combina.- 
tion breaks npd Such a government, moreover, is 
essentially weak, for it cannot afford to refuse the de- 
mands of any group whose defection may be fatal to 

^ I have not counted the reappointment of the Dupiij ministry on the 
election of Casimir-Ferier to the presidency as the formation of a new 
cabinet 

“ Only on two or three occasions has the cabinet been supported by a 
group which has contained by itself anything like a majority of the 
deputies 

3 Cf. Dupriez, vol ii. pp 348-4:9 Lebonj as It Isy'p 85. speaks 

of the never-ending struggles for mastery within the cabinet. 
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its existence! Tlie ministers are not at die iiead of a 
great party that is bound to folloiy their lead^ and yet 
the}^ must secure the votes of the Chamher or they 
cannot remain in ofiice. Kence they muse seek support 
as host they may. and as they cannot rule the niaioriPva 
they are constiaiiied to fotlow and flatter it or iiatlier 
they are forced to conciliate the various groups^ and. 

as the ineinhers of the groups themselves 
pamni looselv held togetlier, they must grant 

Uu-ors. favors to the individual deputies in oider to 
secure their votes. This is not a new feature in French 
politics. It is said that during the reign of Louis 
Philippe^ the government kept a regular account witii 
each deputty showing his votes in the Chamber on one 
side, and the favors lie had been granted on the other^ 
so that he could expect no indulgence if the hJaiice 
were against him! Noi has the cause of tlie evil 
changed. It is the same under the Third Eepublic that 
it was under the Monarchy of d idty for in both eases 
the lack of great national parties vitli definite pro- 
grammes has made the satisfaction of local and personal 
interests a necessity. 

We are. iinfortiiiiatehy only too familiar in this 
Political use ^o^ntry with the doctrine that to the victors 
of offices belong the spoils. In France we find the 
same things although it is not acknowledged so openly, 
and is disguised under the name of ejmratlon^ or the 

^ Cf. Dupriez, vol ii pp 347-48, 43P-35 

^ Cf Simon, Nos Hommes fTEtnt, cli vii. p iii. 

^ Hello, Du Regime Constitutioimel, quoted by Mingbetti, I Partitl 
Politicly p. 101 ; and see G Lowes Dickinson, Revolution and Reaction in 
Modern France, pp. 118-20. 
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puiificciiion of tKe administration from tlie enemies of 
tlie Sepiililie. Tire practice of tiiniiiig political foes 
out of Oifiee and substituting one's friends seems to 
liove begun during President nlacMabon’s contest witn 
tlie Cliamberj wlien tire Seactioiiary party dismissed a 
large nranber of olSckls wlio bad served under former 
eabinetsf" Aft^r tlie Itiglit bad been overtlirosvn in 
ISTT^ there arose a cry that the Eepublic oiiglit not 
to be administered by men wlio did not sympatiiize 
mitii it, and would naturally throw their infiiience 
against it ; but although the fear of danger to the form 
ol government was no doubt geiraiiie at firsb the eiy 
became before long a transparent excuse for a hunt 
after ohicen In speaking of this siibjech however^ it 
must be remenib^eied that France is not divided into 
two great parties which succeed each other in pcvrcr* 
‘cuiil hence a wholesale change of ]_rab]ic servmim, bueh 
as has often taken place after a presidenticd election in 
tlie Lbiited States, doi^s not occur. Tlie process is com 
tiiiiioiis^ blit slower and less thorough. On ^..riuiher 
che ocher hand, the e\il in France is by 
no means limited to office-seeking, for oivlng to the 
immense power vested in the goveriinieiit. the favors 
which the deputies demand and exact as the piice of 
tlieir votes extend over a vast field. Nor do they show 
any false modesty about making their desires known, 

^ See Cliannes, pp 18-19, 231-32 

- See the rei^jearkahi e little book by Edmond Scherer, La Df mocratie et 
la France : Channes, No? Favtcs (pas?iin) ^ Simon, Nos Iloiumes (V Eiaf, 
pp 114r-15, and ch vl li. ; Diipriez, vol li pp 502-9 : Lany, La BejnN 
hqne cn ISSJ. pp G-8, 22 ; a^id ^ee a highly colored aecmint byKnrlberfcj 

The Outlook in EraiK^,’’ Fo-^'hnnhtly Rev , voL 55, p 317. 
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TLey do not Iiesitate to invade tiie executive ofliees, 
eaicl meddle directly in tbe conduct of affairs.^ Even 
tlie prefect, who lias the principal charge of local ad- 
ministration, is not free from their interference. He 
is liable to lose his place if he oS'ends the Eepnhlican 
depmties from his department, and is therefore obliged 
to pay court to them and follow their lead. In short, the 
prefect has heconie, to a great extent, the tool of these 
autocrats ; and his dependence is increased by tbe fact 
that nowadays he does not nsualiy lemain in office long 
enoug’h to acquire a thorough knowledge of the local 
vcants, or to exercise a strong personal influence. I do 
not mean that he has become corrupt ; far from it. 
The level of integrity among French officials appears to 
he extremely high, and though wedded to routine, their 
efficiency is gneat ; " but the discretion in their hands 
is enormous, and in using it they must take care not 
to displease his Majesty the Deputy.® 

Of course the deputies do not ijielcl tliis immense in- 
fluence to forward their own private ends aibne. 
They are representatives, and must use their 
position for the benefit of the persons they 
represent. But whom do they represent? 
The people at large? No representative ever really 
does that. So far as he is actuated by purely conscien- 
tious motives he represents his own ideas of right, and 
for the rest he represents primarily the men who have 

1 Dupriez, toI. ii pp 435, d07-8 ; Cbanr.es, pp. ‘253-56 ; Lamy, pp. 

21-26 ; Laffitte, Le Suffrage Univer^eL pp 5-1—59. 

- Simon, Stability of tbe French Kepiiblicl’ The Forum, toL 10, p 383, 
^ Cf. Cbannes, Letter of Oct 1, ISSL ; Laffitte, pp. 5C-5S ; Dupiiez, 
Tol. ii pp 471-72, 506-9. 


Lepatieg 
oOi'gvHl to 
can V tav<‘i 
tbe 

lot xl coni- 
imttees. 



POWER OF LOCAL COMMITTEES. 


elected liim^ and to tvliom lie mast look for lielp and 
votes in tiie next canipaig'n. In soiLe eoiintiies this 
]neans the parly, and those classes that hang on the 
skirts of the party and may he prevailed upon to* icih 
into line. But in Fiance there are no great organized 
r^arties^ and hence must consider how candidates are 
iioininated there.^ The goveriiinenh at the present da}y 
does not put forvrard official candidates of its ovn, as 
was commonly dune during the Second Empire : ^ ainh 
indeed^ it is not supposed to take an active part in 
elections. This last piinciple is not strictly ol)seived^ 
for the administrative officials at times exert no little 
influence in important campaigns^ and the governmen:- 
is said to have spent a good deal of money to defeat 
Boulanger in 1889. Still there is nothing resendfxing 
the control of elections under Napoleon III., and ec>- 
pecially there is no interfeiunee with the selection of 
candidates, this matter being left to the spontaneous 
movement of the voter's themselves. The usiiai method 
of pToceeding is as follows : a nmnher of men in ac live 
politics in a commune, or what we should call the wiim 
pullers, form themselves into a self-elected coiiimittee, 
the members usually belonging to liberal or semi-liberal 
professions, and very couiinonly holding advanced views, 
which are apt to go with political activity in France. 
The committees or their representatives meet together 
to form an assembly, which prepares the programme, 
nominates the candidate, and proclaims him as the can- 
didate of the partyf These seK-coiistituted eonmiitrees, 

1 Simon. Dieu, Patne^ Lihpi ie, p 372 

^ Simon, Nu$ Homme^d' Etat^ pp. 17-25 : Scherer, La LiinocraUc ti la 
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tliereEore, liave tlie nomination entirely in their own 
liaiiils ; ^ ani4 except in the larger cities^ a candidate 
ovres Ills position largely to local influence and personal 
interests^ Soinetinies he has rvon prominence by a 
clever speech at a local rneetinga Sometimes he has 
earned gratitude by services rendeied in his profession^ 
or otiiervvdsed " 

After the candidate is nominated, his first care is to 
iss’ae ills nromnmme, and under the system of single 
electoral districts^ each candidate, as has already been 
obse'^'ved, has a separate programme, '^diich expresses 
only his particular views. The active campaign is car- 
ried on by means of placards posted on walls and 
fences, which make a great show, but win few votes ; 
and Tchat is far inoie effective, by means of newspapers 
and the stiimpd The stump, euiioiijj enough, is used 

Fnincc^ 22-21; Eemacli, La Politique Opjjortunisie, 1SC-S8 ; Laffitte, 

oj) ca , j'l]). Gi-GO. 

^ Sjiice the system .sr/utm de has h<?en given up and the single 
electoral cli^tiicis have been reestablished, the matter said to have 
become somewlmt more simplitied It is stated that the nominating com- 
mittees are iiorr foinied, at least in mail} eases, vathoui any meeting of 
delegates from the commimes ; and that their function lies not in the 
selectKtn of a candidate, hut rather in heipmg the candidate in whoso 
belie If tl.ov have been organized, and acting as his s[)ons(>rs (See Alfred 
Eaquet, ‘'The Fiencli Elecroral System,” Koitli Aniuican Pi^er ^ vol loo, 
p 40G Jjut see Cliarlcs Eenoist, TOigamzatioii du Siiilrage Uni- 

verse],’' liL? ur dc^ T>eu'j J/ouJes, July 1, 18o5, pp 15-20 ) However this 
maybe, the close relations httween the deputy and a small self-consti- 
tuted cli'|ne of local politicians, which is the essential point in the French 
electoral system, remains vciy much the same. 

~ Simon, Nos liGuimcs d'Eiai, pp 24r-25. 

® Chaudordy, La France en 1889, p 96 

^ Alfis d Kaquet, “ The French Electoral System,” North Araericen 
Rev., vol. 155, pp 108-70. 
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rery lictle except the caiididdtes tliemselyes/ who 
cox.^tiiihiy speak at political rrJlies. ol late years fre- 
(•iiently lioLliiig joint dehaces." Far too often, iiiifor- 
tnnatei;\s they also truckle to the personal aiiihition of 
iiitiviilnal voters hy flattery and the promise of favors, 
a c(vaise that deters some of tne best men from political 
hied The wire-p7allers, indeed, are not ovei-anxious for 
ivailly strong’ characters, because tlieypiefer men whom 
they can contj'ol, and use for their own purposes^ If 
they vmnt anything they exert a pressiiie on the deputy, 
who in his turn brings a pressure to bear on the min- 
ister.^ : and li<ence it has been a common saying that 
the eiectomd committees rule the deputies, and the 
de]_)iities rule the governmciit;^ 

It is asserted that, since the re-introduction of single 
electoral districts^ tlie power of the committees has sen- 
siblv diminished,'’ and, whether this be true or not, it is 

^ Thioilore Otantoii, suppleOiGiit to the aitiele of Mfred Xciquet, 
p 47r> 

^ Xupoa, Ih The newspapers at election time arc full of 

accounts of Ihese meeting's for ]oriit dehite, called RCvnion^ puhhqyf^^; 
confraihrfon 

^ Cf HRiiiieT, L(i D'woci afie et la Fruate, pp 21 - 25^39 Direct hrihery 
ol voLers, tliou^iin >t unkno\Mg seems to he rare, hut the comphiint that 
elections have been ^ettini; a good deal more expensive of late years is 
genorah Xa<|uet, IJ) , lleiiiach, pp 189-90 ; Simon, Patrie, Liherte^ 

p oTo ; Sonvicvs toi an P rm p 91 

’ Chaiines, ALs P'anfes^ pp 370-81 ; Lalhtte, p 69 et seq 

^ Channes, pp 238-39 , and see Schexer, La Ptinicratie et Ja Fiance^ 
p. 27, Snncii, J)iea^ Patrie, LiherU', p 378. 

For thiS reason one fie(|uenrly hears it?' said that the deputies do not 
see the real people, but onlvtlixir own political dependeiiis. Channes, 
p 38 , Snnr/en^ nii dn Deux PUemhre^ pp 165-66 

^ Xau i^t, “The Fiench ElectoiaJ SyUem,” P^ortL Amna'^nn Pia -> , v»>h 
1 ““^ p 409 c;e^3 on the ether side the article of Benoxst in the 

lAaue oVs Deux JioadtsgJuly 1, 1895, pp. 17-19 
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certainly easy to exaggerate tlieir influence, for tlie dep- 
Theaenu- always consider other people beside 

tiTirtii- wire-pullers. He must try to strengtlien 

btituentb. p-g popularity tliroiigliout liis districto 

tie is^ indeed^ expected to ipok after the political business 
of his GonstitneiitS; and is a regular channel for the pre- 
sentation of grievaiices and the distribution of favors ; 
one of the complaints most coiiinioiily heard in France 
being that the deputies represent local and personal in- 
terests rather than national ones. But even this does not 
end hib responsibilities. The traditions of centralization 
which niahe all France look to Paris for guidance^, and 
the habit of paternal government that makes men turn 
to the state for aid. have caused many people to regard 
the deputy as a kind of universal business agent for 
Lis distiict at the capital, and burden him with all sorts 
of private matters in addition to his heavy public duties. 
Sometimes this is carried to an extent that is posiiively 
ludicrous. Some years ago a CQiiple of deputies gave 
an account at a public dinner of the letters tliey"']iad 
received from their districts. Some constituents wanted 
their representative to go sliO].)ping for them ; others 
ashed him to consult a physician in their behalf ; and 
more than one begged him to procure a wet niirse^ 
hearing ihat this could be done better in Paris than in 
the provincesd Is it to be wondered that the French 
deputy should bend under the weight of his lesponsi- 
bilities ? 

If I seem to have drawn a somewhat dark picture of 
the position of the deputy, I do not want to be under- 

^ This is quoted by Soberer in La DCniocratie et la Fixmcc, pp 3^-35. 
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stood as implying that all deputies are alike ; that many 
of them are not men of high oharaeteia \viio vhH not 
yield to the temptation and pressure Vvith tTliich they 
aie siiiTOiiiided. My object is simpjy to describe a 
tendenev ; to mint out a defect in the French nolhieal 
systenp and to show clemly the characteristic e\ils 
vihieii that defect* cannot fail to develop. The famous 


scandals about the bribery of denudes in eonneetioii 
with the Panama Canal;, with which the newspupers 
w^ere filled for three months, have thrown a dismal 
light over public life in France, and, altliougu at first 
the credulous Parisians no doubt exaTVcrated the ex- 
tent of the corraption, still theie was fire emnigh under 
the smoke to show wliat baleful influences haunt the 
corridors of the Palais Bourbon, 

Before closing, let us consider foi* a moment the 
political prospects of the country. The geii- 
eious enthusiasm that greeted the Republic at 
the outset has faded away, and even its most 
ardent advocates have found to their sorrow tliat it has 
not brought the promised millennium. Such a feeling of 
disappointment is not surprising. On the contrary, it 
might have been surely predicted, for in every foim of 
government that has existed in France since the Eevo- 
liidoii the period of enthusiasm lias been followed by 
one of disen chairtmerrt, and to this latter stage the Re- 
public has come in tire natural course of events. Now 
this period may wmll be looked irpoii as crucial, because 
as yet no form of government in Fiance has been alrle 
to live through it. After a political system has lasted 
about haM a generation, tire country Iras aivcays become 
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disi:^”asteil witli it torn it clown, raid set up anotlier,— a 
com re that lias made any steady progress in }3iiblic life 
impossible. The effect iias, in fact, been very imicli 
like tliat wliicli lYoiiid be produced by a man wlio 
skould constaaitlY root out Ms crops before they eaiue 
to Jiiaturibo and sovr liis field Yrith new and different 


The reason for such a state of things is not hard to 
- fiiKi Since the SeYoIntion eYery form ot 

plnffhis gOYeninient in France lias been the enpres- 
biVibuta Sion or outward sign of a definite set of 
political opinions. So close, indeed, has the 
connection been between the two, that it has been 
iairossible for men to conceMe oi one without the 


otlier, and therefore a fuiidanieutal change of opinion 
lias always iiiYolYed a change in the foim of gOYern- 
incnt. Any one who studies the history of the nation 
^^ili see that there has nener been a change of party 
without a revolution. Tlieie has often been a slfifting 
of control from one group to another of a^sligiifiy dif" 
feient coloring, but tJie real party in opposition has 
never come to poiver without an overturn of the wdiole 
political system. Under the Eestoration, for example, 
the ministers vcere sometimes Moderate and sometimes 
extremely Fceactionary, luit wmre never taken from 
the raniis of the liberal opposition, xkgain, during the 
Monarchy of July the different groups of Lilierals dis- 
puted fiercely for the 'mastery, but neither the B-adicals 
nor the lleactionaiies had the sliMitest chance of com- 

O 

ing to powei. If space permitted, this truth iiiiglit be 
illustrated by taMng up in succession each of the gov^*^ 
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eriiineiits tliat have flourisIie»l since the Itevoliition, hut 
peiliaps it is enongh to refer to the only ap'oareiit 
exception that lias occurred. While General Macilaiion 
was President or the Third Eepiihlie, power was cer- 
tainly transferied from the Smactionaries to the ilepuli- 
iicmis^ hut the circumstances of tliis case vcere very 
peculiar. The Sepiihlic had hardly got into working 
ordeip and the struggle of the Reactionaries may he 
looked upon cUs a final effort to prevent it from heconu 
iug firmly established. The Rrciieh themselves have 
always considered the occurrence, not as a normal 
change of partyp but as the frustration of an attempt at 
a cotqj cTelat or counter-revolution. This case, there- 
fore, from the fact that it has been generahy regarded 
as exceptional, may fairly be treated as the kind u 
exception that tends to prove the rule. A revolutimi 
in France corresponds in many ways to a change of 
party in other countries^ hut vith this grave dipad-sain- 
tage, that the new adiifinistrationj instead of reforming 
the political institutions;, destroys them altogether. Of 
course such a method puts gradual improvement out 
of the question, and before the nation can perfect her 
government she must learn that the remedy for defects 
is to be sought through the reform, not the overthrow, 
of the existing system. 

One would suppose that under the Eepuhlic no such 
difficulty could arise, because a republic means the rule 
of the majority, and the majority is sure to be some- 
times on one side and sometimes on the other. But 
this is not the view of most French Eepiiblieaus, and 
especially of the B-adicals. These men, recognizing 
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tliatj on accoiiiifc of a 'WQ.nt of training in self-govern^ 
meiit, tlie people can he cajoled^, or frightened^ or 
charmed, or tricked into tlie expression of the most con- 
tradicGory opinions;, refuse to admit that any Amte not in 
harmony mith their oyvii ideas can he a fair test of the 
popular mill^ and assume for thenisehms the excliishm 
privilege of declaring mhat the people really want. As 
SL Edmond Scherer has cleAmrly said : Let us add 
that the God (universal sulfrage) has his priests^ whose 
authority has ner^er been cpaite clear;, but who know 
liis wisheS;, speak in liis name^ and, if resistance occurs^ 
confound it by an appeal to the oracle Avhose secrets 
are confided to them alone/’ ^ The Eadicals^ therefore;, 
cannot admit a possibility that the true majority can be 
against them, and nothing irritates them so much as to 
hear the other parties cla,ini that the people are on 
their own side. It has been said that the Eepiibiic Avill 
not be safe until it has been gOA^eriied by the Gonsertm- 
tiveSj^ and the remark has a special significance in tliis 
connection : first, because, until the Coiiseivative's come 
to power, it will not be clear whether the Eepublic has 
enough strength and elasticity to stand a change of 
party Avitlioiit breaking down ; and second, because the 
right of the majority to rule, which is the ultimate 
basis of the consensus on which the Eepublic must 
rest, will not be surely established until each party has 
submitted peaceably to a popular verdict in favor of the 
other. 

^ La Democratie et la France, p 18. 

' “ La Pn^piiblique et les Consei vateiirsy Feme des Deux Mondes, March 
1, 1890, pp. 120-21. This means, of course, the conservative elements 
among the people, and not merely the conserwitivc Kepuhlicans. 
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If tlie liepuLlic proves lasting^ tlie lorm of ics institu- 
tions vnll no doubt be gTadualiy modified^ but^ p-oLiLL 
whatever changes take place^ one thing is fteneTm- 
clear : the responsibility of the ministers to 
parliament must be retaiiiecL In a country like the 
Fnited States^ v/here powmr is split up by the federal 
system^ vrhere iiie authoiity in the hands of the 
executive is comparatively small;, and^ above alb ^vliere 
the belief in popular government and the attachment 
to individual liberty and the principles of the common 
law are ingrained in the race^ there is no danger in 
intriistino: the administration to a President who is 
independent of the legislature. But this vrould not be 
safe in Fiance, because, owing to the centralization of 
the government and the immense power vested in the 
executive, such a President would be almost a dictator 
during liis term of office ; and the temptation to pro- 
long his authority, from public no less than fiom seltibh 
motives, would be tr^^meiidous. Nor, in viev/ of tlie 
tendency of the mercantile classes, and even of the 
peasants, to crave a strong ruler, would it he difficult 
for him to do so, as Louis Napoleon proved long ago. 
A President is able to overthrow a popular assembly 
because the French Lave long been accustomed to 
personal government, and because an assembly is in' 
capable of maintaining a stable majority; because, in 
short, the French know how to work personal but not 
representative government : and the danger will con- 
tinue until parliamentary institutions are peifeeted, and 
their traditions by long habit have become firmly 
rooted. The French President cannot, therefore, be 
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independent^ and the only feasible alternative is to 
surround him vdili ministers ^\h.o are responsible to the 
Chamber of Deputies. But if the parlianientaiy system 
must be retained, it is important to remove the defects 
that it slio^vs to-day^ and especially is it necessary^ on 
the one haiid^ to diniiiiisli the autocratic power of the 
administration, which offers a welt-nigh irresistible 
temptation to both minister and deputy ; and, on the 
other liamb to give the cabinet more stability, more 
dignity, and more authority ; to free it from the yoke 
of the groups in the Chamber, and from dependence on 
local interest and personal appetite ; to relieve it from 
the domination of irresponsible committees, and from 
the danger of defeat by haphazard majorities ; to enable 
it to exert over its follovrers the discipline that is required 
for the formation of great, compact parties ; to make it, 
in short, the real head of a majority in parliament and 
in the nation. 


VOL= I. 




CHAPTER ni. 


ITALY: lYSTITUTIOYS, 

The peifection of its organization and the excel- 
Causes that of its laY^s presoived the life of Rome 

long after its vital force had become ex- 
haiisted I and vRen the Teutonic tribes had 
once Lioken through the shell of the v^estern empire^ 
tliey overran it almost Yuthout resistance. Europe 
sank into a state of barbarism^ from which she re- 
covered to find her political condition completely 
changed. Slowly, during the Middle Ages, the nations 
were forming, until at last Euro23e became divided 
into separate and permanent states^, each with an inde- 
pendent government of its own. In two countries^ 
lioweveiy — —This ^piacess^-of Me- 

y:as._d_dayed- hy -the existence^ of the Holy 
Roman ^mpire^ which claimed an autlioritj far greater 
than it was able to wield, and, while too vreak to consolh 
date its vast dominions into a single state, was strong 
enough to hinder' theii from' acquiring distinct aiifl 
national governments. The condition of Italy was 
further complicated hy the presence of the Pppe ; for 
although the Papacy was an immense civilizing force in 
mediaeval Europe, yet the constant quarrels of the Pope 
and the Emperor, and the existence of the States of 
the Church, tended greatly to prevent the development 
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of Italy as a nation. Tlie coiincrys was troken into 
'a multitude of jarring elements^, and even Dante saw 
no hope of union and order save under the snaxy of 
a German emperor^ The north of Italy was full of 
floiirisliing cities enriched hy commerce and manufac- 
tures and resplendent with ar^ hut constaiitly fighting 
until each other^ aiicL except in the case of Venice, 
a prey to internal feuds that brought them at last 
under the control of autocratic mlersd The south, on 
the other hand, fell under the dominion of a series 
of foreign raonarchs, who w*ere often despotic, and, by 
mating the goveninient seem an enemy of the gov- 
erned, destroyed in grear mea^sure the legaJ and social 
organization of the people. For thirteen centuries — 
from the reiom of Theodoric tlie Ostro^'otli to the 
time of Napoleon — the greater part of Italy was never 
united under a single head, and in both of these 
cases the country was ruled hy foreigner^. Yet shoit- 
lived and minaturai as the Napolecmic Kingdom of Italy 
was, it had no small effect in kindling that longing for 
freedom and union \yhieli wars destined to be fulfilieJ 


after many disap})ointments. 

By the treaty of Vienna, in 1815, Italy was again 
carved into a number of principalities, most 
of them under the direct infiueiiee of Austria. 

Most of them, but not all, for in the north- in tiie 

. - ^"1 nfC^Ie for 

western corner of the peninsula, between the itoiiainUt- 

peiifleiice. 

niouiitains and the sea, lay Piedmont, ruled by 
a prince of the house of Savoy, with the title of King 


^ Genoa torn with factions, and was afc tiineSj tbougli not perma- 
nentlj, stiLjeci to Milin or to France. 
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cf Sardinia* During the great popular iiplieaval of 
ISdS, Ciiarles Albert, a king of this line^ granted to 
Ms people a charter called the Statiito^ and 
in that year and the following he waged war 
vath Austria foi the liberation of Italy. He was badly 
L'eaten^ but succeeded in attracting the attention of all 
Italians^ who now began to look on the King of 
Sardinia as the possible saviour of the country. After 
his second defeat^ at Novara^, on March 23^ 1849^ 
Charles Albert abdicated in favor of his son^ 

Acce^'^ion of n i (» i 

A'lctoi Victor iiaiimaniiei, who reiused to repeal the 

EmnijniieL • • o i rv 

btatiito in spite oi the oiiers and the threats 
of Austria^ — an act that won for him the confi-’ 
dence of Italy and the title II Re Galantiiomo/' the 
Ki^ig Honest Man. The reliance, indeed, which Victor 
Eininaniiel inspiied was a great factor in the making of 
Italy; and to this is due in large part the readiness 
Tvlth which the Italian revolutionists accepted the mon- 
archy^ although contrary to their republican sentiments. 

In fact, the chivalrous nature of tlie principal 

Lr.iDintie . to t t' ^ 

ea.u.K'terof actois uiakes the struggle for Italian unitv 

tile 3irui,gJe 

more dramatic tlian any other event in modern 
tiinesd The chief characters are heroic, and stand out 
with a vimdness that impresses the imagination, and 
gives to the whole history the charm of a romance* 
Victor Emmanuel is the model constitutional king : 
Cavour, the ideal of a ^ cool, far-sighted statesman ; 
Garibaldi, the perfect chieftain in irregular war, dash- 
ing, but rash and hot-headed ; Mazzini, the typical 

^ Professor Dicey speaks of tkib, anil drjiTvs a comparison hehceen 
Italian and Swiss politicSj in a letter to The KaUar: of Yov. 18, 1886, 
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eonspil'atoiT ardent and fanatical ; — ail of tliem full of 
generosity and devotion^ Tiie entllusiesm -whieli tiieir 
characters inspired went far to soften the dilficulties in 
their path, and to help the people to bear the sacrifices 
entailed by the national regeiieratioin Over against 
these men stands Pins IX-. who began his career as a 
reformer, bnh^ terrified by the inai'ch of the revolutioip 
became at last the bigoted clianipion of reaction. The 
piiiity of his character and tlie subtle charm of liis 
manner fitted him to play the part of the innocent 
Xctim in the great drama. 


X^hen Gavour first became piime minister of Victor 
Emmanuel in lSi^2^ his plan was a confedei- oavoyrT 
ation of the Italian States under the Pope itlifinGb- 
as nominal Iieacb but practically under tlie 
lead of the King of Sardinia. Xow^ in oi'der to ma]o3 
this plan a success, it was necessary to exclude the 
powerful and reactionary House of Habsburg from cl! 
influence in the j}eniiisahp and with this objecT In- 
fiidiiced Napoleon III. to declare war against Austria 
in 1850 ; but when the Emperor brought the Avar to a 
sudden end by a peace that required the cession ot 
Lombardy rdone;, and left Venice still in the hands of 
the enemy, CaAmur saAv that so long as Aiistiia retained 
a foothold in Italy, many of the piineipalities Avould 
remain subject to her control. He therefore changed 
his scheme, and aimed at a complete union ciian-eCto 
of Italy under the House,, of Savoyd The 
whole countiT was ready to follow the lead 


^ Jacini, I Conservaton a V Evoluzione dei ParUti FolUici in Itaha, p* 
^ et seq. 
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of Victor Emmanuel; and; except for Venice and Rome, 
wliicli were guarded by foreign tioops, tlie marcli of 
events was rapid, Tne people of tlie nortliern States 
liad already risen and expelled tlieir rulers^ and early 
in 1860 tliey declared for a union with Sardinia. 
Later in the same year Grarlbakli landed at Marsala 
with a tlioiisand men. roused the coiiiitry; and cjiiicldy 
overran Sicily and Naples, which decided by popular 
vote to join the new kingdom; — a step that vus soon 
foUoAved by Umbria and the Marches. The rest of 
Italy wars wen more slowly. 1/ enice wao annexed in 
1866; as a result of the war fought against Austria 
by Prussia and Italy ; and Pome was not added until 
1870; after the withdrawal of the French garrison and 
the fall cf Napoleon IIL; who had sent it there to 
protect the Pope. 

It is curious that Sardinia expanded into the King- 
Oovr-rnment doiu of Italy witliout any alteration of its 
domofXtUy fundamental laws, for the StatutO; originally 
The StatutO granted by Charles Albert in ISIS," remains 
the constitution of the nation to-day. It Las never 
been formally amended; and contains; indeed, no pro- 
vision for ameiidnient. At first it was thought that 
any changes ought to be made by a constituent 
assembly; and in 1848 a law was passed to call one; 
although, on aceoimt of the disastrous results of the 
waiy it never met. By degrees, however; an opinion 
gained ground that the political institutions of Italj; 
like those of England, could be modified by the ordi- 
nary process of iegislation. This has actually been 
done, to a greater or less extent, on several occasions ; 
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and now botli jurists and statesmen r^*e agreed that 
unlimited soyereign power resides in the King and 
Parliament d The Statute contains a hill of rights ; 
hup exce])t for the provision forbidding censorship of 
the press, and perhaps that protecting the right of 
holding meetings^ it was not designed to guard against 
oppression by the legislature^, hut only by the executive. 
The Statuto is, in facp mainly occupied with the 
organization of the powers of state, and has gradually 
become overlaid with customs, which are now so strong 
that many Italian jurists consider custom itself a souice 
of public law. They claim, for example, that the habit 
of selecting ministers who can command a majority in 
Parhament has become binding as part of the law of 
the lancld 

Let us consider the povurs of state in turn, begin- 
ning with the King and his ministers, then passing 
to the Parliament, then to the local government and 
the judicial system, and finally to the position of the 
Catholic church. 

^ Brusa, IfaJ'rn, ni MarquardseiCs Htpidhnch, pp 12-16, 181-82; Binz, 
^The Amendments to tlie Italian Constitution^ Amer Acad of Pnl. 
Sci , Sept , 1895 It ma}" be note<l that the various contributions to ]\Iar- 
quardsen's vrork are of very different value, and that Brusa's is one of 
the best He remarks (p 15) that, before changing any constitutional 
provision, it has been customary to consult the people by means of a gen- 
eral election, and that it is the universal opinion that Parliament has not 
power to undo the work of the popnla.r votes by which the various prov- 
inces were annexed ; in other words, thaj Parliament cannot break up 
the kingdom It has been suggested that the courts can consider the 
constitutionality of a law which involves a forced construction of tlie 
Statnro, but this view has not prevailed. (Brusa, pp. 182, note 3, 229-30 ) 

2 Arts 28, 32. 

® See Brusa, p. 19. 
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At tlie head of the nation is the King, whose crown 


The Kmt:^ 


Power 
actually 
eYercibtid 
by him. 


tions^ apcl yet this is true. 


refuses 

treaties 

chano^e 


is declared ii8reditaij;;5__ac^cordmg to tlic prin- 
ci}3les of the Salic law ; that is^, it can he 
inherited only hy and tliroiigli malesd It sounds like 
a paradox to say that the King is a constitu- 
tional sovereign, hut that the constitution 
does not give a eoriect idSa of his real fimc- 
By the Statute, for example, 
his sanction is necessary to the validity of laws passed 
hy tlie Parliament," but in point of fact lie never 
itd xigain, the constitution provides that 
vdiich impose a burden on the finances or 
the territory shall require the assent of the 
Chamhers,^^ leaving the Crown free to conclude otliers 
as it thinks best ; hut in practice all treaties, except 
military conventions and alliances, are submitted to 
Parliament for approvals The King is farther given 
power to declare war, to appoint all officers, to make 
decrees and ordinances, to eremite Senators, to dissolve 
the Chamber of Deputies, and so forth ; bfit the 
Statute also provides that no act of the government 
shall be valid unless countersigned hy a minister ; and 
in fact all the powers of the King are exercised in his 
name hy the ministers, who are responsible to the 
popular Housed He is, indeed, seldom present at 


^ Statuto, Art. 2. 

^ vStatuto, Art 7. 

" Brusa, pp. 105, 153^; cf. Dupriez, vol i. pp. 281, 292-97. 
^ Statuto, Art. 5. 

^ Brusa, p. 106. 

® Statato, Arts. 5-9- 
Statuto, Ai*t. 67 ; and see Brusa, p, 105. 
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cabinet meetings^ and lias little or no direct influence 
over current domestic politics/ altlioiigh it is said that 
Ills personal opinion lias a good deal of weight on 
the relations witli foreign statesfl When, however, a 
cabinet crisis occurs and the ministry resigns, the King 
has a great deal of latitude in the appointment of its 
successor; for the Chamber is not divided into two 
parties, one of wdiich naturally comes into power when 
the other goes out, but, as in France, it is split up into 
a number of small groups, so that every ministry is 
based upon a coalition. The King can, therefore, send 
for almost any one he pleases and allow him to attempt 
to form a cabinet. It often happens, moreover, that 
the man selected feels that he cannot get the support 
of a majority in the existing Chamber, but, hoping for 
a favorable result from a neiv election, is willing to 
undertake to form a cabinet if aHowmd to dissolve 
Parliament. In such cases the King exercises his own 
discretion, and grants permission or not as he thinks 
best ; fo'r, contrary to the habit in France, dissolutions 
in Italy are by no means rare. Thus the Italian King, 
although strictly a constitutional monarch tied up in a 
parliamentary system, is not quite so powerless as the 
French President or the English King. 

In the selection of his ministers the King is not 
limited by law to members of Parliament, but, 
if a man is appointed wdio is not a member of 
either House, he is obliged by custom to become a cam 

1 Brusa, p 108. Dupnez. yoI i. p. 289, says that lie presides only yrlien 
peculiarly impoitaiit matters are under discussion 

- I)u})riez, yoL i j\ 296 . Thib is a common opinion 
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didate for the next xacant seat in the Cln -uher oi 
Deputies, unless he is created a Senators As in other 
parliamentary governnients on the Continent, iiowener^ 
the ministers and their iinder-secretaiies have a right to 
be present and speak in either Chamber, although they 
can vote only in the one of which they ha})peii to be 
members^ The work of the Parliament is, indeed, 
chiefly directed by them ; for, while individiiai members 
have a right to introduce bills, the })ower is used only 
for matters of small importance^ As a rule, each 
minister has charge of a department of the administra- 
tion ; but it is allowable, and was at one time not 
nncommon, to appoint additional ministers without pork 
folios, whose duties consisted solely in helping to shape 
the policy of the government, and defending it in the 
Chambers^ 


The ItaJjunJEaid i am^^ has two branches, 


— the Senate 


The Senate 


and the Cham ber o f ^Daputies. The Senate is 
composed of the princes'^ of the royal family/ 


^ Briisa, p 10S; and the same thing is true of the parliamentary 
under-sccietaries Id , p 196 

" Siaiiito, Art. 60 ; Law ox Feb 12, 1888, Art 2 

® Briisa, p 172 Diipncz (voL i p. 308) says that tlie ministers in 
Italy have not so complete a monopoly cf initiative as in other countries, 
and that private members often propose measures with success. But in 
sa}ing this he must not be understood to deny that the lavs enacted as 
a result of private initiative are unimportant compared with the govern- 
ment measures, both as regards number and character 

^ Brusa, p 197 See, also, the Jists of the different ministries published 
in the Manual of the Deputies This manual, by the way, is a most valua- 
ble production, for it contains the text of many important laws and a large 
amount of interesting information For the organization and functions of 
the various departments, see Brusa, p. 200 et seq. 

^ Statuto, Art. 31. 
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and of members appointed by tlie King for life from 
certain categories oi persons defined by tlie 
Statute d Tliese are : bisliops ; " sundry liigli 

officials^ civile military^ and judicial 3 ^ deputies rvlio 
liave served three terms, or six years ; men mlio have 
been for seven years members of tlie Eoyal Academy of 
Science ; men mlio pay over three tlioiisand lire (about 
six hundred dollars] in taxes A and men deserving ex- 
ce})tioiiai honor for service to the state. Owing- to 
the extreme severity of the Senate in recos’iiizing* such 
desertj there are at present only two members from 
this last class 3 for the Senate itself has the strange 
privilege of deciding wdiether a person selected by the 
King belongs properly to one of these classes^ and is 
qiiaiified to be a Senator.^ Except for money 
bills;, wEicli must be presented first do the^*" 
Chamber of Deputies, the legislative powers of the two 
Houses are the same^ but the Senate has also judicial 
functions. It can sit as» a court to try ministers im- 
peached by the Chamber of Deputies 3 to try cases of 
high treason and attempts on the safety of the state ; ‘ 

^ Statnto, Art 33 Ail the appointed members must be forty years 
old. 

“ Since the quarrel with the Pope in 1870 this class has not been avail- 
able. Brasa, p 119 

^ Except in the case of the highest officialSj persons of this class can be 
appointed onl} after a period of service which vanes from three to seven 
years, according to the office they hold In 1910 there were ninety-nine 
Senators from this class 

^ Out of a total of about three hundred and eighty-three, there were in 
1910 about one hundred and forty-seven Senators from this class. 

''' There were seventy-one Senators from this class also. 

® Brnsa, p. 119 ; and see the Statuto, Art. 60. 

Statute, Art 36. 
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and to uj its own members, — * tbe Italians^ ciirionsly 
enoLiglij having copied in their Senate the antiquated 
privilege which entitles the English Peers to be tried 
for crmie only by members of their own bodyd As_a 
matter of fact^ the Senate has vmy little real power^ and 
is obliged to yield to the will of the Lower Housed In 
1878-80” it didpindeed, refuse to abolish the unpopular 
grist-tax for more than a year^ but gave way before a 
nevly elected Chamber of Deputies! It would proba^ 
bly r.ot venture even so far to-datp for the number of 
Senators is unlimited^ aiml on several occasions a large 
batch o£ members has been created in order to change 
the party coloring of the body, — in 1890 as nicany as 
seventv-Iive having been appointed for this purpose at 
one timed As in other coiintiies where the parlia- 
mentary system exists^ the cabinet is not responsible to 
the Upper House ; and it is only occasionalljg and as 
it were by accident, that a minister has resigned on 
account of an adverse vote iij the Senate! 

The Chamher of Deputies consists- of fiveHiuncbed 
aiid eight jneinhexs, elected on ajimited fran- 
berof beiAi- cLise. By the earlier law, the suffrage was so 
lestricted that le ss t han two and a half, per 
cent of the population were entitled to vote; but this 

^ Statuto, Alt 37. 

- The chaie^es made by tlie Senate m bills have usually a legal rather 
than a political iniporteuice Dupiiez, p 313 

® Brusa, pp 155-5C See Petruccelli della Gattina, St 07 'ia d’ Italia^ 
1S60-1S80^ pp 120-21, ^58-59. 

^ In ISSG forty-one were appointed together, and m 1892 forty-two. 
See the list of Senators ^vith their dates, in the Manual of the Deputies 
for 1802, p. 806 et seq,^ and p, 876. 

^ Brusa, p 158, note 3. 
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TTciG felt to be too small a proportion^ and i;i 1882 it was 
increased by an act wTiose provisions are still 
in forced By tliis statute a voter must be able 
to read and write, a,nd must liave passed an enainiiiation 
on tlie subjects comprised in tlie course of compulsory 
education,' except tliat tlie examination is not recpuirerj 
in the case of officials, professional men. oTadiiates of 
colleges, and others who could, of course, pass it; nor in 
the case of men who have received a medal for military 
or civil service, or wBo pay a direct tax of nineteen lire 
and four fifths (about four dollars), or who pay rents of 
certain aiiioiints. The ch ange more than _^tri|ie(l_ the 
quantity of ppteis at _onee;^ and, aitlioug-i these still 
include only a small part of the citizens, it is to be 
observed that with the spread of elementary education 
their number will gradually increase until the suifrage 
becomes substantially universal^ 

AbJisLtlm. mem bjTs^vmre^. chosen each in a senarate 
district, but afteiptlie ti^nes of enthiisiasiii for Italian 
unity were oyer, and the generous impulse that had 

^ Brusa, pp. 122-27 This law, with its amendnieats, recodified in 
1895, may be found in full in the Manual of the Deputies for that year. 

- Education is compulsory iii Italy only between the ages of six and 
nine Act of July 15, 1877, Art 2. 

" It raised the number from 627,838 to 2,049,101. Brusa, p 127 lyiien 
the luAX went into effect, the voters were not very nnerpially divided into, 
those who passed the examination, those who paid the taxes, and the other 
excepted classes Id , p 126, notes 1-2. 

^ In order to restrict the arliitrary influence of the goveiiinient over 
elections, and to prevent the abuses which nad been common before, a 
procedure for preparing the lists of voters and irmrmg the secrecy of the 
ballot was established by the same law (see Brusa, pp 127-28, 1.30-32) ; 
and m tins connection it is to be noticed that soldiers and sailors in active 
serwoe (including subalterns and police officials) are not allowed to vote 
Law of March 28, 1895, Art 14. 
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stirred tlie country beraii to oive way before tlie selfish 

^ c/ O O *J 

motives of every-day life^ it was found that the deputies 
fcdleih to take broad^views „ of Bational questions^ ancL 
were largely absorbed by personal and local interests. 
It was founds in short, ihat they represented tlie nation 
tqo__litde and their _ particular districts too much ; ^ and it 
rvas hoped that by inereasing the ^ize of the districts 
they would be freed from the tyranny of local influence, 
and enabled to form compact parties on national issues.^ 
With this object the Act of 1SS2__ distributed the five 
liim/Lred and eight seats among; one hundred and tliiiW- 
fiAY„ district^ which elected from two to five deputies 
ajflece y and, in order to give some representation to 
minoiities, it was provided that in those districts which 
elected five deputies no one should vote for more than 
four eandidatesd The new system, called the scriitii/io 
di did not produce the results that were expected 
from it. Oil the contiary, in Italy as in France, where 
the same remedy was applied to the same eAui, the 
organization and povcer of the local AAure-pulIers grerv 
with the increase in the numher of deputies elected in 
a district, ivliile the infliieiiee of the latter over the 
miiuisters and the piwincial officers rvas greater than 
ever before.^ An Act of May 5, 1891, has therefore 

^ Brusa, p 16 

^ Oliagliotti, / Partiti Poldici, p. IS ; Petroceelli della Gattina, p 501 

^ Three di^uiets elected two deputies, sixty-oue elected three, thnty- 
six elected four, and thirtv-five elected five. Brnsa, p. 129 See Arts. 
44 and do of the Act of 1882, and the table of districts annexed thereto 

4 Act of 1SS2, Art 05 

^ Briisa, Jl , and see Turlello, Gover7io e Governati in Italia^ 2d ed. ; 
Fatti, p. 326 ; Propoi^te^ p. 171. 
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QiiulifieA- 

tion oi the 
deiiiibes. 


abolislieil tlie scr^ituiio dl llsta and reestaLlisted sing-le 
electoral distrielsd 

In aeeoixunce vciuli tlie general practice in Europe^ 
fclie plepii ties^are nob recpairecl Jin be residents 
ot uieii districts, tlie only iiiiportaid limita- 
tions on tlie clioice of candidates being tiie 
requirement of tlie age o£ tliiity years, and the pro- 
visio]! enciiiding luiests rvlio Iiame active duties, mayors 
and provincial counselors in tlieir own districts, and ail 
odicials paid from tlie treasury of the state with the ex- 
ception of ministers, under-secretaries, and a fewothersd 
The deputies receive no pay for attendance, but are 
given free inisses over the railroadsp and it is no doubt 
partly for this reason that tlie small attendance in the 
Chamber has long been a crying evil. 

Tlie CTainber is ^ elected^ for five^yeai;s, but so far 
its life has always been cut sliort by a dis- 

. ^ The term 

solution, and in ract the aveiage lengtli or of the 

, T T 1 1 d mi Chclllib':;!. 

teirn has oeen less tnan tnree years> ihe 
budget and the contingent of recruits are adjusted by 


^ This law IS printed in tlie Manual of the Deputies for 1392, in place 
of Alts 44, 45, of the Act of 1SS2. 

^ Bru&a, pp 132-34 , and see Acts of Dec , 1860 (Arts 97, 98), July 3, 
1875, May 13, 1877, July 5, 1882, Mai oh 28, 1895 (Artb. 81-89) There 
is a curious provision that only forty officials of all kinds (except minis- 
ters and under-secretaries), and among them not more than ten judges 
and ten piofessors, can be deputies at the same time, and if more are 
elected they are reduced to that number by lot Law of Maich 28, 1895, 
Art 88 On account of some scandals that occurred at one time it is 
fuither provided that no officers of eomp^nics subventioned by the state, 
and no government ocntractois, can sit m the Chamber. Brusa, p. 134 ; 
law of March 28, 1895, Arts 84-85. 

^ Briisa, pp 159-60. 

^ JA, p. 139. 



134 


ITALY. 


annual la^s^ and tliere would naturally be a new session 
every year; but in order not to interrupt the work of 
Parliaiiieiik and especially the eoiisi deration of the 
biidgep which is apt to be beljindliand, a curious habit 
has grown up of prolonging the sessions^ so that three 
recent Pariianients have had only a single session apiece^ 
one lasting two and a half and an other ’three and a half 
years^ all of them unbroken save by occasional recesses! 

The Cliandeer o£„ Deputies elects its awn _ President 
The Presi- d ^othcr officers^ and the vote for President 
used to be an occasion for a trial of party 
strength^ as in most other legislative bodies. Of late 
years, hovrever^ the English hab it h as prevailed of re- 
electing the same man^withoiit regard to _ party afiiha- 
tionsj_“ and tnis is the more striking because the President 
aj2ppints tlpe committees on rales and, contested elections^^ 
which have, of course^ no little importance. The idea 
tlnd the presiding officer might to> be stiietly hnpaitial 
is^ not the only yaliiable suggestion the Italians hare 
derived from Eiigdand, for they have inherited Cnvoniirk 
admiration for British parliamentary procedure, and in 
general they attempt to follow it. Unfortunately they 
have not done so in all cases, for, as v;e shall see when 
we come to consider the actual working of the govern- 

o O 

1 Brusa, p 13C, and see the list of the sessions of the vaiious Parlia- 
ments 111 the hlanual of the Deputies 

' Brusa, pp 140 and 150, note 2 Bianeheri \Yas President of the 
Chamber continuously from 1854 to 1892 Manual of the Deputies for 
1892 (pp. 800-802). In that year he was dropped for party reasons, 
and in fact the practice of looking on the President as the representative 
of a party has unfortunately revived. 

® Buies of the Chamber of Deputies, Art 12. 
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Hient^ tile system of committees and of interpellations or 
questions lias been copied mainlj” from the Erencli and 
not the Eiig'lisli practice* 

Siicli;, briefly stated^ are the position or tlie_K]ng;_ and 
die cgni position- of the Parliament ; but although the 
King and liis ministers on the one liaiid^ and the Pam 
liamerh on the c^ther^ are the great political forces 
whose interaction determines the character of the 
gqvernmead still it is impossible to appreciate the re^ 
latipiis between the two^. without some knowledge of 
tlie method of administration^ the principles of local 
government; and the control exercised by the courts of 
law, because these matters have a direct bearing on the 
functions of the cabinet, and hence on the nature of 
the influence exerted upon it by the Parliament. 

Tlie administration both of national and lojial^aff aij’s, 
and to some extent the judicial system of Thearinnn- 
Italy, are modeled on those of France, and kpi'ddtliy 
they present the defects without all the ad- 
vaiiteges of the original.^ This is particularly 
true of the administrative system, where Italy has 
copied the centralization, but has been unable to ac~ 
quire the traditions which give real solidity to tlie 
body 01 olScials. At first sight it seems strange that 
Cavour and his successors, with their admiration for 
English institutions, should Iiave turned to the French 
bureaucracy as a pattern ; but there were 
several reasons for their course.^ In the first 
place the Napoleonic rule had already made the Italians 
familiar with the French form of administration* A 
far stronger motive came from the fact that after Cavour 
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gave lip tlie idea o£ a confederation^ and strove to 
create a united Idngdom of Italy, it became important, 
in view of the possible interference o£ foreign powers^ 
to consolidate the dilferent provinces as completely and 
rapidlv as possible« The Italian statesmen tried, there- 
fore, to make the people homogeneous ; to remove as 
far as possible adl local difieiences ; miid to destroy all 
possibility of local opposition The coiintrjv niore^ 
over, vras very baekvnrd, and a great wort cf regen-” 
eration had to be undertaken, especially in the south, 
where society was badly disintegrated and brigandage 
was rife. To accomplish this a highly centralized and 
autocratic system^ in v/hicli the government could make 
itself cpiickly and decisively telt^ thought essen- 
tial ; “ and it vras believed, not without reason, that 
until tlie union was accomplished, and order had been 
established in Naples and Sicily, it was impossible to 
intiodiice general local self-government or universal 
liheity. The old territorial divisions were therefore 
swept away, and replaced by artificial districts devoid, 
of course, of real local life, A centralized form of 
administration was set up, and the government vras 
given a highly arbitrary power to interfere with the 
freedom of the individual. Such a system might have 
worked very well in the hands of a wise dictator, but, 
as some of the Italian writers have themselves remarked, 
it was so entirely inconsistent with the parliamentary 
form of government tliat one of them was sure to spoil 

1 See Erusa, pp 23, 337 ; Jaeini, I Conservaiori^ p 55 g/ seq , Due 
Afini di Pohtica Italiana, pp. 93-94. 

2 See Brusa, pp. 253-54. 
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the otlier^ and experience has sliovm dicvc totli of tiiem 
have suffered grievGnsiy from the eoiiibiiiation/ 

Tliere is a marked^ Gontraclictioii in Italy between 
the theory and practice of g'overmneiitj for OnutuMir 
diere is a strong ambition to be abreast of 
the times and a general belief in the prin- 
eiple of personal liberty ; but the actual com 
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tW 
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dition of the iication has made it impossible to live up 
to these standards- A striking example of the con- 
trast betvreen aspirations and results is furnished by 
the state of the criminal law^ for capital piinishnient 
has been abolished; in spite of the fact that homicide 
is more common than in any other civilized country in 
Eiiropey and yet criminal procedure is in such a comh-* 
tion tliat thousands of people have beenairested on sus- 
picion; kept in prison sometimes fo3‘ yearS; and hnally 
released because there was not siifficieiit ground for 
triald Thus by her code Italy appears to be in ad- 
vance of most other nations; but in her criminal prac- 
tice Siie is really far behind them. The truth is that 


^ Cf Jacini, I Consermtoi'i, pp 67-GS ; Miiig;Iietti, I Pariiti Politicly 
p 100 ; Pareto, “ L’ltalie Economique,” Rfviic cle'i Deux Dlondes, Oct. 
15, 1S91 ; and see Bertolim. Pieui Poteri per Ic Paforme Orga-- 
m('he,’’ Nuova Antoloqio, June 1, 1804. 

- Tiincllo, Fatti, pp. 330-32. 

^ Sec Speyer, in Unsere Zeity 1879, vol. i. p 576 Petruccelli della 
Gatlma says (Sto/ia d" Italia, p 258) that in 1876, 93,444 persons were 
arrested on snspieion and let off because there was no ground for trial. 
This, it Is true, was eleven years before the code was finally enacted ; 
nevertheless it illustrates the contrast between ideals and practice in 
criminal matters, and in fact in that very year the abolition of tlio death 
penalty was voted by the Chamber of Deputies, but rejected by the 
Senate, 
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the siiceessiye fgOYemnients^ in view of the unsettled 
state of the country^ have been afraid to place re- 
straints on their own power^ and weaken an authority 
tlioiight necessary for the preservation of order. Of 
course the result has keen a good deal of arbitrary offi- 
cialism and disregard of the rights of the citizen/ but 
while this is a misfortune for the north of Italy^ ex" 
traordinary and autocratic power lias at times been in- 
dispensable in Sicily and the soiithv The inipossi- 
bilityj indeed^ of giving effect to the theories of liberty 
that are constantly proclaimed fiom every cpaarter was 
forcibly illustrated by the only serious attempt that 
lias been made to do so. When Caii'oli and Zanardelli 
became ministers in 1878 they tried to carry out their 
principles thoroughly. They permitted the constitu- 
tional light of public meeting to be freely exercised, 
and gave up the despotic practice of preventive ariest^ 
trusting to the courts to punish offenders agminst the 
law ; but brigandage increased- so fast, and other dis- 
turbances became so alarming, that the cabinet was 
driven from office, and its policy was abandoned. Of 
late years Zanardelli has again held office, and has 
succeeded in iniproffing the administrative and judicial 
system to some extent, but the progress of the reform 
has been extremely slow, and the arbitrary power of 
the government, although reduced, still conforms even 
in quiet times far more nearly to French than to 
Anffio-Saxon notions.'" 

o 

There are two matters in connection with the admim 

1 Cf. Brusa, p 183. 

2 Cf. Speyer, in Unsere Zeit^ 1879, yoI i p 581. 
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istration that require special notice. One of them is 
the power of the executive officials to make 
ordinances. liiis is even more extensively ninei 

PO'vv er, 

used than in France^ and tliere are eonipiamts 
tliat it is sometimes carried so far as to render the previ- 
sions of a statute nugatory/ altiiough the constitution 
exjjressly declared that ‘•‘the King makes the decrees 
and regulations necessaiy for the execution of the 
laws, without suspending their observance or dispensing 
with thenid’ ^ The interpretation put upon this provi- 
sion is in fact so broad that the government is practically 
allowed to suspend the law subject to responsibility to 
Paiffiament. and even to make temporary laws whicdi 
are to be submitted to Parliament later^ — a power that 
is used wdien a tariff bill is introduced, to prevent: large 
importations before the tarilf goes into effectd Tlie 
Parliament has, moieover, a habit of delegating legis- 
lative power to the ministers in the most astonishing 
way. In the case of the Italian criminal code, for 
example, the final text was never submitted to the 
Chambers at all, but after the subject had been suffi- 
ciently debated, the government was authorized to 
make a complete draft of the code, and then to enact 
it by royal decree, harmonizing it with itself and wntli 
other statutes, and taking into account tire mews ex- 

^ Brusa, pp 170-72. 

^ Statiito, Art 6 The courts have power to refuse to apply an ordi- 
nance which exceeds the authority of ti^ government, but, in pi-actice, 
this IS not an effective restraint Brusa, pp 171-72, 17d, 1S7. 

" Brusa, pp. 186-87. In 1801 the customs duties on several articles 
were increased by royal decree, which was subsequently ratihed by Par- 
liament. 
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pressed by the Chambers. The same was true of the 
electoral law of 1882 , of the general laws on local gov- 
ernment and on the Gomicii of State, and of many 
other enactments.- It may be added that although the 
Stdtuto does not expressly provide foi it, the ministers, 
] nefeets, syndics, and other cflieials are in the habit of 
}iiahiiig’ deeiees on subjects of minor kiiportance.“ The 
l^reference indeed for administrative regulations, wiiicdi 
the gor-eninient can change at any time, over rigid 
statutes is dee}>ly implanted in the Latin races, and 
seems to be especially marked in Italy 

The other matter referred to as requiring special 
notice is the civil service. The host of offi- 
serMbbLa cials, wlio are, unfortunately, too numerous 
ibii i. ,a * and too poorly pai(l,'‘ can be appointed or dis- 
missed very nuicn at tlie pleasure oi the 
j^’overnnientj for although there are royal decrees rega- 
latiiig appointments and removals in many cases^ they 

^ Biusfi, pp 175-7G ; Bertolmi, ‘‘I Pieni Poteriy Nmca Antdogia^ 
June 1, 1804 Several lavs of this kind may be found in the Manuals or 
the Deputies They are issued in the form nut of statutes, hut of ordi- 
nances, and begin by reciting the legislative aiuhority under which they 
me made It is a curious fact that Italian statutes vaiy a gueafc deal, 
sometimes contaiinug only geueial pcmeiples, and leaving' to the govern- 
ment the task of oompieting them by supplementary regulations, and 
sometimes going into minute details (Brusa, p. 171) Dupriez, who looks 
at the matter from a French standpoint, says (vol i. p 33G) that in the 
struggle between the government and tlie Parliament over the limits 
of the ordinance power, the government has tried to extend its authority 
beyond measure, and the Parliament to dispute it even in the matter ol 
organizing the administrative service. 

^ Brusa, pp 188-90. 

Minghetti, pp 293-94. 

Brusa, p 2G0- 
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ao not appear to fiiriiisli a satisfactory guaranteed 
Here^ tlien^ is a great mass of spoils, in tlie rli^'^tribu- 
tion o£ whicli tlie politicians take an active pcartt-^ Siicii 
'iecrees, providing* for competitive examinations for 
admission to the service, are indeed common ; and in 
1890 a statute/ affecting the officers in the department 
of public safety! tvas passed with provisions for such 
examinations, and for preventing removal without the 
consent of a standing commission. But civil service 
]aws, like all others, depend for much of their effective- 
ness on the persons who execute tliemd 

Let ns look for a moment at the local government, 

^ Bupriez. vol. i pp 337-40 ; Bru&a, pp 252-55. For tLe scope of 
tliese decrees, see p 201 et seq 

- Bnisa pp 152-53 ; and see Dupriez, voi i pp 340-42. 

^ La^Y of Dec 21, 1S90. 

^ There are tvo bodies that exercise a coiisideiable coidroi over die 
government One ol tliese is the Councii of Siate, wlindi In^s, lioweveij 
only an advisory power, except in niatlcrs of administrative lusticc, and 
in the case of provincial anr|^ communil oiticials whom it piotects from 
arhitiiary removal. On this snbjeci see Brusa, p 212 et ^eq. The laws 
of June 2, 18S9, which regulate this bodv, may he foninl jii the Manual 
of the Deputies for 1892, p 357 The other is the Courts of Accounts 
(Co'tte dei Conti), whose memhers can be removed only with the consent 
of a commission composed of the Presidents and Vice-Presidents of both 
Chamheivs It has a limited supervision over the collection of the revenue, 
and passes finally on pensions and on the accounts of officials, provinces, 
and communes It also mates a yearly report to Pailniment on the 
accounts of each ministry ; but its most extraordinary function consisis in 
the fact that all decrees and oiders wdiich involve the payment of moie 
than 2,000 lire must be submitted to it for registration, and if it thints 
them contrary to the laws or regulations can lefuse to register them 
It is, indeed, obliged to register them if the Council of Ministers insists 
upon ir, but in that case they must be transmitted to the Presiclents of 
the Chambers together with the opinion of the Carte dei Conti Law 
of Aug. 14 , 18C2, Arts 14, 18, 19 ; and see Briisa, pp 219-24 
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Tlie Italian statesmen had at first a general belief in 
L.K.ii-ov- decentralization/ but tire force of cficuin- 
eiiimenfc staiices aiid a repiigaiance to the idea of fed- 
eration vrere so strong that the old territorial divh 
sions, wliieli could alone have furnished a solid basis 
for a decentralized system^ rvere abandoned^ and the 
vdiole cou.ntry was cut up into a series of brand-new 
districts. These a,re the provinces^ the circondar/ the 
mandament/ and the communes/ of wdiicdi the first 
and the last are the only ones of great importance. 
Until the Act of ISSS^, tlie powmrs conferred on the 
local bodies were extremely small, and even now they 
are far from extensive, for the Arhole sj^stem is copied 
from that of France, and, vvdth some variations in de- 
tail, the organization and powers of the French local 
officers and councils have been follovv’ed very closely.'^ 
A general description of the local government wmuld 
therefore consist very largeffi in a repetition of what 
has been already said in the finst chapter on France ; 
and hence it is only necessary to touch on a few^ sdient 
points, begging the reader to remember hov/ great a 
powmr and how large a share of political patronage this 

^ In ISGS the Cbamher actually voted an order of the day m favor of 
deccntiUizahou Petiueceili della Gattina, pp 192-05 

In the pioMiiees of Mantua and Venice the division is somewhat 
diffeient, but is being brought into accord with the general plan Brusa, 
p. 339. 

For a desciiption of the local government see Brnsa, p. 337 et seq. 
Lhe full text of the law on the snh^eet was fixed by royal ordinance 
on Feb 10, 18S9. in accordance with the Act of Dec 30, 1888. It was 
f )lhn^ od by an elaborate ordinance regulating its execution, and on July 
7, lo89, and Jnlv 11, 189F, by acts amending the law. Alaiiuai of 
Deps., 1895, pp 301-91. 
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system places iii tlie hands of tlie central aiitlioritiesd 
At the head of ecach province^ ‘which corresponds to 
the French department^ is a prefect appointed by the 
King^ and directly subject to the Minister of the In- 
teriom Like his Freiioli prototype, he is regarded as 
a political oihner^ and uses his iiidiieiice more or less 
openly at eleetiSnsd The chief executive magistrate 
of the commune is the syndic ; who is chosen^ like the 
mayor in France^ by the communal council from its own 
members^ if the commune has more than ten thousand 
inhabitants or is the capital of a proyince or circoiidaro ; 
and in other eases is selected by the Kin^ from amono' 
the members of the coiincilA As in France^, both the 
prcAnces and the eommimes possess elected councils. In 
Italy they are chosen for six years, one half being renewed 
eyery three years ; hut the suiirage for these bodies 
was exceedingly restricted, until by the Act of 18SS it 
was extended so as to be somewhat wider, especially as 
applied to the peasa^its, than the suffrage for the elec- 
tioii of deputies^ The abuse of local machinery for 

^ In praciL'e the arl ministration appears to be, if anTtbiiic, even more 
centralized than in France, owing to the habit on the pait of the offieials 
of referring everything to the central government Jacinp / Conner- 
latori, p 100 ; hringhetti, I Partiti Politici, pp 240-41 

* Briisa, pp. 224, 277. On the eve of the elections in 1892, fortv-six 
out of the sixtv-nine prefects were dismi'^s^d or transferred to other 
provinces, in order to help the government to carry the country. 

^ By a ]aw of July 7, ISthh all tiie svndics are now elected. 

^ The otliei communal and provincial bodies are the municipal giimtay 
wdiieh is elected by the communal couhcil, and has executive powers ; 
the provincial depnlahon, which oecnpies a similar position in the prov- 
ince, and is elected bv tbe provincial council ; the prefectoral council, 
appointed bv tbe central ooveriiment to assist (be prefect , and the pro- 
vincial administrative giunta, partly appointed and partly elected, wliicli 



144 


ITALY. 


political purpose^ and tlie results on tlie public life of 
the nation, ^vill be discussed later ; but it is proper to 
remark here that the resources o£ the local bodies are 
not adequate for the fulfillnieiit of their duties^ and 
tliis^ combined with a love of display, has 

been the cause of heavy dehts^ especially in the ease 
of the larger cities^ many of whicii liaive long been on 
the verge of bankruptcy.^ 

Theie is one branch of the It alian government vdiicli 
The iikIicmI be en central ized^ and th ac i>ytli_ejyi“ 

dicial system. The lower courts, are, indeed^ 
new creations, oiganized on a symmetrical plan vlua' 
much res em])lino p tbn French ; huh in order a])parently 
Its decen- olfeiid tlic beiicli and ])ai of the old 

iiTi/xtion. piiiicipalicies, the highest couits have been 

suffered to lemain in the moie important capitals, so 
that there are now five independent Courts of Cassa- 
tion, thoK^e of Turin, Florence^ Naples, Palermo, and 
Eome^ each of which has final and supieme authority, 
within its own districfi on all questions of crdinhiy 
civil law.*" The Couit of Cassation at Some has, it is 
true, been given little by little exclusive jurisdiction 
over certain special matters ; " but the ordinary civil 


has a oeitain share m administrative justice, and wliosc approval is neLCS- 
sary for the validity of some of the most important acts of the local 
eoiineils For a list of these acts see the Local Government Law of 
Feb 10, 1S89, Arts. 142, 166-71, 173, and 223. 

^ See Briisa. pp 365-67 ; Turiello, Propo^ie, pp 56, 63-65. 

- A Court of Cassation is a Uiurt of last resort, which considers only 
errors in law in the decisions of inferior tribunals. 

" These are, conflicts of comnetence between different courts, or be- 
tween the conits and the administration , the transfer of suits from one 
tourt to another ; disci phiiaiy matters ; and writs of error m ciimmal 
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jiiriscliction is still clividecl among the five Courts o£ 
Cassation, mliicli bear tlie same relation to each, other 
as the highest state courts in America! Tliere is no 
a})peal from one to another^ and no one oi them feels 
bound to accent the decisions of the others^ or to follow 
them as precedents. One caiiiiot help thinking that tjiis 
is an uiifortmiate condition, because tliere is nothing 
that tends more compietely to consolidate a people^ 
without crushing' out local life, than a iinifmm ailinin” 
istration of justice, Italy has, indeed, a series of codes 
enacted at various times from 1865 to 1889, and cover- 
ing civil lawg civil procedure, commercial lav:, criminal 
lavg and criminal procedure ; but a code alone vdll not 
produce uniformity, because there is still room for 
dilfeienees of interpretation, and in fact the Italian 
Courts of Cassation often disagree, and there is no tri- 
bunal empo^vered to liarmonize their decisions^" 

As we have already seen in the case of France, the 
decision of civil and criminal questions forms 

,, , . p . . . The courts 

only a part of the administration ot lustiee in th^ 
continental itiirope, on account or the distinc- 
tion drawn! between public and private law.^ In order, 
therefore, to form a correct estimate of the position of 

cases, 111 complaints for violation of election laws, in civil suits against 
judges, and in questions of taxes and of churcli property 

^ For tlie organization and jurisdiction of the courts, see Brusa, pp. 
231-38. 

- Cf Speyer, m Unsere Zeit, 1879, vol i p 076 

" Belgium presents an exception, for giere the officials can he sued, 
and the acts of the govcinment can he reviewed by the comts, as in an 
Anglo-Saxon countiy. Cf Kerchore de Denterghem, De la Re'^pon^ahiJite 
dcs Mansties dan'i le Droit Puhlic Beige For Switzerland, see chap, xi, 
infra. 
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tlie courts^ we must considei tlieir relation to tlie gov- 
enrment^ and their pov^er to determine the legality of 
the acts of public officers. In Italy the prefects, sub- 
prefects, syndics, and their subordinates still enjoy the 
so-called adniinistrative protection, that is, tliey cannot 
be sued or prosecuted for their official conduct with- 
out the royal coiisentd This privilege is geneiaily iin- 
po})iilar, and vrih no doubt be abolished when the pro- 
posed bill on the tenure of office is passed. Meanwhile 
the benefit of it is claimed more and more freqiientlj^ 
although the permission to proceed appears to be usually 
granted." But even when this protection has ]')een 
taken away, the courts will not have as iiiucli authority 
as m Eneiand or America, The reader will remember 

o 

tbat the officers of the French government formerly 
possessed a similar privilege, and were depiived of it 
after the fall of the Second Empire. He will remember 
also that the change made very little practical difference, 
because it was held that tbe ordinary courts bad no 
power to pass on the legality of official acts, such ques- 
tions being reserved exclusively for the administrative 
courts. The result of abolishing the prhdlege will not 
be precisely the same on the other side of the Alps, 
because the problem has been worked out on somewhat 
differeut lines, a curious attempt having been made to 
establish a compromise between the English and the 
French systems. 

Law of Peb 10, 1889, Arts 8, 139 

- Biusa, p 282 ; Turiello, Abaz, pp 210-11. The permission to prose- 
cute is not necessar}^ in the case of offenses against the election laws. 
Law of Feb. 10, 1889, Art. 100 e£ seq. ^ Brusa, pp 73, 130, note 1, 
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Tlie subject of adiiiiiiistra tiYe_la^i^_ijidee^^ 
^nfas§d ^ it was 

in a tlioroiig-lily unsatisfactory condition. 

Wiieii tlie union was foimecl^ several of tlie component 
states possessed administrative coints of tlieir own ; but 
in order to produce iiniformit}'. and also with 
a view of furnishing the lights ol the citizen theb^rinary 
with a better guarantee, an act of Marcdi 20, 

1865, abolished all these tribunals, and provided that 
the ordinary courts should have exclusive jurisdiction of 
all criminal prosecutions, and of all civil cases in which 
a civil or political right wars involved, the Conned of 
State being empoweied to decide whether such a right 
waxs involved or not/ It wars not clearly foreseen that 
this last provision would place in the hands of the 
government an effective means of tyranny ; hut such 
proved to be the case, for the Council of State, com- 
posed, as it was at that time, of members wdio could be 
removed at pleasure,^ showed little inclination in dis- 
puted cases to recognize that any private rights were 
involved, and, there being no administrative coiiits at 
all, the government had an absolutely free hand as 
soon as the jurisdiction of the ordinary courts was 
oustedd The attempt to place the rights of the citizen 

^ Legge sul Contenzw^o Admin istrativo (March. 20, 1SG5). See, espe- 
cially, Arts 1, 2, 3, 13. 

^ Perhaps it would be more correct to say that it was not foreseen 
how this power would be used for party'^purposes. Minglietti, I Partiti 
Politicly p, 270 et seq. 

^ See Legge sul Consiglio di Stato of March 20, 1865, Art 4. 

^ See Brusa, pp 212-13, 247 ; Alinghetti, I Partiti Politia, p. 147 ei 
seq. 
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more fullv tiiicler fclre protection of tlie ordinary courts 
than in France had resulted in freeing the officials more 
completely from all control ; for, except wheii strong 
political motives come into play, arbitrary eoiidiict on 
the part of the French officials is restrained by the 
administrative courts. This state of the laiv in Italy 
o-ave rise to 'hitter complaints, but it lasted until 1877, 
Tvlieii the decision of conflicts, as they are caded, or 
. , disnutes about iurisdietion betiveen the ad- 

tive Louus ii;iinic,tratioii and the courts, rras transferred 
to the Court of Cassation at Rome.^ Still there was 
no system of administrative justice, and hence, however 
illegal, and however much in excess of the autlioiity of 
tlie official who made it, a decree, ordinance, or other 
act might be, no redress could be obtained from any tri- 
bunal unless it could be shown that an actual legal right 
was violated." This omission in the judicial system was 
finally supplied by the statutes of 1889 and ISOO^ 
which reorganized the Council of State^ created a spe- 
cial section of it to act as an administrative court/ and 
conferred an inferior administrative jurisdiction on the 
provincial giiinta.^ In order to give the council a com 
siderable degree of indepemlence, it was provided at 
the same time that the members, whose number is linu 
ited^ should be retired only on account of sickness aidd 
removed only for breach of duty^ and in each case only 
after hearing the opinion of the Council of State itselfd 

^ Law of March 31, 1877 (Manual of Heps 1892, p. 374:). 

^ Cf Briisa, pp 217-50. 

® These acts, June 2, 1889, and May 1, 1890, are printed in the Manual 
for 1892, at pp. 357 and 377. 

^ Act of June 2, 1889, Axt. 1. 
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The section wliicli acts as an administrative court 
enjcys a still greater degree of protection , for it is 
composed of a president and eight other members 
selected from among' the Councillors of State by the 
Iviiig^ and of these eight not less than two nor more 
than four can be changed in any one year/ so tliab 
although the body lias not the permanence of a court 
of lanp it is by no means a mere tool of the govern- 
iiient. Exceed in purely political matters^ and in certain 
questions relating to customs duties and consciipticn^ 
it has power to decide whether the acts of the cen- 
tral or local ofilcers are authorized by law, unless some 
special tiibunal or the ordinary courts have jurisdic- 
tions In brieE^ therefore, the legality of oincial acts 
is deteiinined in civil cases by the ordinary couits 
when a cjiiestion of private righb and by the adminis- 
trative courts when a question only of imerest^ is in- 
Yolved. The function of the ordinary courts in these 
cases is, however^ strictly limited to the protection of 
the individual, and does not involve an authoritative 
declaradon of the iaw^ for it is expressly provided that 
the judgment must be confined to the case at bar, and 
in tliat alone is the administration bound by the deci- 
sions This principle is deeply rooted in the jurisprm 
dence of the nation^, for the Statute itself declares that 
the interpretation of the law in such a way as to he 
universally binding belongs exclusively to the legisla- 
tive powerd The Italian, indeed^ has a dread of judge- 
made law, which is really the most wholesome form of 


1 Act of June 2, 1889, Art 8. 

^ Act of March 20, 1865, Art. 4- 


2 Id, Alt 24. 

^ Statute, ,lrt 73. 
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legislatioiij — a ^jjrejiidice that certainly seems very 
strange Tvdien we consider what a large part of the law 
of the civilized worlds and especially of the lave of the 
Latin races, was developed by means of the edicts of 
the Koiiian prietors. 

It will be observed that the Italian system of admin- 
istrative law differs from that of every other 
nation. According to the English principle, 
the ordinary courts have jurisdiction in all 
casesj and the very idea of administrative law 
as a distinct branch of jurisprudence is iinhnovrn. In 
most of the continental countries^ on the other hancl^ 
all matters involviim the legalitv of official acts are 
reserved for a special class of courts^ vrhich have exclu- 
sive cognizance of tiiose questions which constitute the 
domain of administrative law: but in Italy both classes 
of tribunals are called upon to decide the same qiies- 
tionSj the ordinary courts being specially empowered to 
protect legal rights. 

As seen on the statute-book^ the Italian jurAcial 
system appears to be very good. It seems 
to provide the individual with more ample 
remedies, and a better guarantee against arbi- 
trary conduct on the part of the officials^ 
than can be found in most of the countries of conti- 
nental Europe. But in fact the judiciary is not strong 
enough to protect the citizen effectually. This is 
chiefly due, no doubt, to the absence of those deep- 
seated traditions that are necessary to give the magis- 
trates a controlling authority over public opinion. It 
is due also to the existence of the five independent 


The judicial 
system ap- 
parently 
stron" but 
really weak. 
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Courts of Cassation^ which prevents any one court from 
having the power that might be acquired by a supreme 
national tribunal ; and indeed it is self-evident that 
a decentralized judiciary can hardly be expected to 
restrain a centralized administration. Nor 
is the protection afforded to the bench sat- 
isfactory. The uonstitiitioii provides that 
judges^ except in the lowest courts, shall be iriemovable 
after three years of service/ and by statute they caii be 
retired only on account of illness, and removed only 
for crime or neglect of duty, and in these cases only 
with the approval of the Court of Cassation at Rome. 
But a judge is not protected against a transfer from 
one judicial post to another of the same raulv, and 
although by royal decree a commission annucJly ap- 
pointed by the court at Rome must be consulted before 
such a transfer can be made, its advice is not binding 
on the governments The judges are, theiefore, by 
no means entirely independent of the executive, and 
complaints ai'e often made that they are altogether too 
much under its control. It is impossible to say Low 
far these complaints are justified,^ but it is certain that 

^ Stafcuto, Arc 69 

^ Briisa, pp 277-TS. In 1878 this decree was repealed for a time, and 
one hundred and twenty-two transfers were made in six months Miii- 
ghetti, pp 13-1-35. 

' Writing in 1878, Jacini (/ Conservatory p. 29) said that, so far, the 
judiciary had resisted all party pressure, hut since tliat time this does 
not seem to have been true See Mmghi^tti, uht sujvo , Tiiuello, Fatti, 
p 318 ; Propo^tey pp 234-35 ; De Yiti di Marco, “ The Political Situation 
in llolyC KuLfteentli Cent, Oct, 1895 ; Pareto, “ LTtalie Ei'onoiiiuiued’ 
Revue des Deux J/ouJe'?, Oct 15, 1891, Gwrnale dei E( onnun-^ly March, 
1895, p 353 , Eniz, Ann. Amer. Acad, of PoL Sci ^ Sept, 1895, p. 54; 
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tlie judiciaiy either lias not enoiigli power^ or does not 
feel suiticiently free^ to protect individuals against an 
oppressive abuse o£ poiidcal power^ especially in local 
matters. This is true even in tranqiiii times^ vdiile 
tlie wholesale resort to martial law by the proclaiuation 
of tlie state of siea’e during’ the recent troubles in 
Sicily and at Carrara shows that the Courts are unable 
to cope with disorder on any large scale.' 


The judicial system lias been dwelt upon here at 
whrd may seem an inordinate length because its coiidi- 
tion is one of the most important factors in the present 
political condition of the kingdom. 

Tlieie is one institution in Italy which is not strictly 
a part of the government but is so closely 
connected with it, and has so direct an influ- 
ence on politics^ that it cannot be passed over. 
This is the Catholic church. Within the 
last cparter of a century every country in central 
Europe has found itself confronted with the Catholic 
question, and has been obliged to grapple with it pbiit 
the matter has a peculiar importance in Italy. Not 
because the Italian is fanatical. On the coiitraiwy his 
intense religious fervmr seems to have burned itself 
out during the Middle Ages, and has left him conn 
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tVoIffson, Italian Secret Societies ” Conte'f^.p Eer , May, 1891 ; Lorct 
‘‘Italia non Tara da Seg Ninciec72i}t Cent ^ March, ISOC The charge 
tliat the courts %Yere subject to political influence n as made by the Pailia- 
mentary committee on the banU scandals in December, ISOI 

^ Conti ast with these events the Chicago riots of 1891, wLere not only 
the military autlioiities ne-v er superseded the judicial, but where the na* 
tional troops were called into action solely by means of the United States 
courts . 
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paratively indifferent ; yet lie clings to^ tlie cliureli witli 
a tenacity that is out of proportion to liis zeaL* This 
is due partly to the fact that lie knows no other creed, 
and partly to liis conservatiYe nature, but chiefly, per- 
haps, to the fact that the ceremonies and rites of the 
Catholic faith, liaying been moulded for the most part 
by his oivn race, lire closely fitted to liis temperament, 
and therefore continue to attract him strongdy, espe- 
cially on the msthetic side. The nation is almost wholly 
Catholic, and to-day, as in the past, the cliiirch in Italy 
is assailed, not by heretics, but by her own cliildreii. 

Cavoar proclaimed the doctrine of a free eliiuch in 
a free state ; but although the church is 
more independent of the governnient than time a a 
might have been expected, it is impossible to maUee 
cany the principle out fully in a country 
where there is only one religious bod}", and vdiere that 
body has always been intimately eoiinecteJ with public 
life. The church coijkl not ])e independent of the 
state’' in Italy in the same sense that it is in America, 
and this fact has led some of the Italian advocates of 
the doctrine to misiinclerstand it completely. They 
complain, for example, that the actual relation between 
eliurch and state is based on the idea that the church 
is a private association instead of a public institution, 
and launent that the state has surrendered too much its 

^ Sir Charles Dilke, in bis Present position of Eurojiean Politics 
(pp. 261 - 62 ), quotes tlie saying that the Italians would be a nation of 
freethinkers if they had ever been known to think, and remarks that 
although the epigram is unfair, there is a certain measure of tiutii under-” 
Ijiig it 
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control over tlie education of priests^ — expressions 
vdiicii amount to a complaint that the cliiircli is too 
free. But, although the principle cannot he applied 
rigorously in Italjj it has been carried out to a conskh 
orable extent. The state has abandoned the right of 
nomination to ecclesiastical offices, -vvffiich had existed 
in some of the former Italian principalities ; and the 
bishops are no longer required to take an oath of 
allegiance to the King? Moreover, the so-called exe^ 
(jifatvr and^jZncch, that is, the requirement of permits 
from the government for the publication and execution 
of the acts of ecclesiastical authorities, have been given 
up.^ The state has also renounced all control over 
the seminaries for priests in Eome,"^ and rarely inter- 
feres with those elsewhere ; ^ and finally the church has 
been granted freedom of meeting, of publication, and 
of jurisdiction in spiritual matters.^^ Conversely, the 
acts of the ecclesiastical authorities have ceased to be 
privileg'ed. They have no legal force if they are com 

^ See, for example, Brusa, pp, 42G-27, 429. 

- Act of May 13, 1871, Tit li Art 15. It lias been decided that m 
the ease of tlie lower clergy the oath was not dispensed with wherever 
it had been required by earlier laws (Brusa, p 428) ; and even the 
hisliops are not entiiely independent of the state, for the royal exequatur 
IS still required for the enjoyment of their revenues (icf , p. 437). At 
times these have actually been mthheld. notably in 1877. Speyer^ 
in Uiisert Zeit^ 1878, vol li p C04. 

^ Act of XIa} 13, 1871, Tit. li. Art. 16. 

^ Id , Tit i. Art 13. 

^ Brusa, p. 438. 

® Id.y Tit 11 . Arts 14, 16, 17. Eeligious processions outside the 
churches may he forbidden by the local authorities, if they are liable to 
interfere with public order or public health. Law of June 30, 1889, 
Art. 8. 
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trary to law or violate private riglits. alid they are not 
exempt from the promsions of the criminal coded 

A thorny question for the new kingdom was involved 
in the position of the monastic orders^ many 
of which still held, great tracts of land^ but 
had long outlived them usefulness and were 
felt to he an anachronism. The solution adopted, 
though almost a necessity, was drastic, and illustrates 
how far the theory of a free church in a free state 
was at this time from being a reality. The order 
of Jesuits was absolutely excluded from the king- 
dom ; ^ and even in the case of the other bodies, which 
had not aroused such molent antipathy, the govern- 
ment determined, while sparing the existing members, 
to forbid the enrollment of any new recruits. By 
the statutes of 1866 and 1867, therefore, all these 
monastic institutions and most of the benefices without 
a cure of souls were suppressed, and their property 
transferred to the stafe to be employed for the support 
of religion ; hut a pension for life was reserved to the 
present possessors, wdio were also allowed to remain in 
their establishments J Every traveler vuU remember 

the ao'ed monks in wdiite frocks who mav still he 

o 

seen wandering among the cloisters of the Val d' Ema, 
near Florence. These are the last representatives of a 
mighty order that once overshadowed Christendom, and 

^ Act of May 13, 1871, Tit. li Art ^7 Tlie Penal Code of 1888 
specially punishes abuse of language by the clergy Brusa, p 61. 

- Brusa, p. 56, note 4 

^ Acts of July 7, 1866, and Aug. 15, 1867. See, also, Brusa, pp. 431- 
33 By an Act of 1873 these provisions were applied to Eome, but in 
a modified form. Erusa^ Ib. 
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■with the spirit o^ romance which Italy cannot shake off 
even if she would, they have been allowed to drop away 
one by one iiiitii the monastery becomes silent foreveia 
The convents were not the only great landovmers 


3nrl of Tne 
ciidf mciits 
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in the church. Many of the higher secular 


cieraT were also ricdilv endovced. But there 
was a strong'* feeling that the soil of the 
country ought to be controlled by laymen^ and thal: 
the iaro’er ecclesiastical incomes ought to be reduced. 
This feeling found its expression in the same statutes 
of 1866 and 1867 ^ by wdiicli all church lands, except 
those belonging to parishes^ those used hy bishops 
and other dignitaries^ and buildings actually devoted 
to worship, -vTie taken by the state and converted into 
perpetual five per cent, annuities;^ while all ecclesias- 
tical revenues, not of a parochial nature, were taxed 
thirty per cent., or in other words partially confiscatedd 
By far the most difficult (.piestioii wns presented by 

Tiie position The Holy See had ruled over 

oftiiePope territory of considerable size extending 

across the peninsula from the Mediterranean to tlie 
Adriatic, It pretended to trace its rights from a 
grant made in the fourth century by the Emperor 
Constantine the Great to Pope Sylvester, and in fact 


^ Act of July 7j 18G6, Arts. 11-18 

“ Act of Aug 15, 1867, Art 18. By the Act of July 7, 1866, Art. 
ai, the revenues of bishops exceeding 10,000 lire are taxed progressively 
for the benefit of the general fund for religion, the whole excess above 
60,000 lire being so taken. But if, on the other hand, the income of a 
bishop falls below 6,000 lire, it is made up to that sum out of the gen- 
eral fund (Alt. 19). Similar taxes for the benefit of the fund are 
imposed on other ecclesiastical revenues. In the Act of 1873, Rome was 
more gently treated. Brusa, pp. 432-33. 
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its dominion was as old and well fo^inded as tliat of 
any monarcli in Europe. It felt that the sovereignty 
over its own States — the somalled Temporal Power — 
vras necessary for its independence, and that if the 
Pope lived in a city subject to another ruler lie could 
not remain entirely free in spiritual matters. But the 
Italians felt no less strongly that their country would 
never he a complete nation until it included everything 
between the Alps and the sea^ with Eonie as its eaph 
tap and this feeling was fully shared by the Eomans 
themselves. 

The northern and eastern part of the Papal States 
was annexed to the new Kingdom of Italy 
at the same time as Naples and Sicily, that 
is ill 1860 ; but Eome and the country about 
it was protected by Napoleon IIL^ whose power de- 
pended so miicli on the support of his ultramontane 
subjects that he could not safely desert the cause of 
the Pope. Italy chafed under his interference, and 
waited uneasily until the war with Prussia forced him 
to recall his troops. Then came the revolution that 
overturned his throne. An Italian army at once 
crossed the frontier of the Papal States, and entered 
Eome on September 20, 1870. 

The problem before the government was a delicate 
one, because any apiiearance of an intention The law of 

1 -r 1- 1 n the Papal 

to treat the Pope as an itaiiaii subject would Guarantees, 
have excited the indignation of the whole Catholic 
world, and might have led to foreign complications, 
or even to an armed intervention in favor of the Tem- 
poral Power. The cabinet determined, therefore, that 
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a law fixing definitely the position and privileges of 
tlie Holy See sliould be passed before the seat of 
noTernmeiit was moved to Some. Eeroomizino; the 
})eculier relations of the Pope to other States^ the 
ministers proposed to make this law one of interna- 
tional bearing, so that it would have an effect analo- 
gous to that of a treaty, hut they yielded to the firm 
oppcsition of the Left in the Chaniher^ and the act 
was finally passed as a piece of domestic legislation!^ 
This is the celebrated Law of the Papal Guarantees, 
whirli vras enacted in May, 1871^ and remains mi- 
changed at the present day. Its object is to insure 
the freedom of the Pope in the exercise of all his 
spiritual functions, and for that purpose it surrounds 
him with most of the privileges of sovereigntv. His 
person is declared sacred and inviolable ; assaults or 
public slander directed against him being punishable 
like similar offenses against tire King. Public ofiicials 
in the exercise of their duties a]:;e forbidden to enter 
his palace or its grounds ; and the same exemption 
applies to the place of meeting of a Conclave or CEciu 
menic Council. Searching any papal offices that have 
solely spiritual functions, or confiscating papers there- 
from, is prohibited, and it is provided that priests 
shall not be punished or questioned for publishing, 
in the course of their duties, the acts of the spiritual 
authority of the Holy See. The Pope is accorded the 
honors of a sovereign -prince, and persons accredited 
to him enjoy all the immunities of diplomatic agents. 
He is guaranteed free intercourse with the bishops, 

^ Petruccelli della Gattina, Stona d’ ItaUa, pp. 93-9-i. 
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and indeed Tvitli the whole Catholic " worlds niessao;es 
sent in his name being placed on the same footino’ 
as those of foreign governments. Moreover he is 
granted a perpetual annuity of over six hundred 
thousand dollars^ which is entered in the great book 
of state debts^ and is free from all tax. This grant 
he has alvrays refused to accept, and every year it is 
returned to the treasury. Finally he is left in abso- 
lute possession of the palaces of the Vatican, the 
Laterally and Castel Gandolfo, with all their buildings, 
gardens, and lands, free of taxes.^ 

It will be observed that this law, — which appears, 
by the way, to have been faithfully carried ,,f 

out by the Italian government, — assures to 
the Pope absolute freedom in the exercise of 
his functions as head of the Catholic church, and 
guards him against all personal disrespect. Neverthe- 
less neither Pius IX. nor his successor Leo XIII. has 
been willing to accept it ; and indeed they could not 
have done so without acknowledging the authority of 
the government by which it was enacted, and this 
they have never been willing to do. They have not 
ceased for a moment to protest against the destruction 
of the Temporal Power ; in fact, they have avoided 
everything that could possibly be construed as a rec- 
ognition of the Kingdom of Italy. The Pope has 
affected to consider himself a prisoner, and since the 

^ This is the law of May 13, 1871, several sections of wliicli have 
already been cited. There is a criticism of the legal situation of the 
Holy See from a papal standpoint by Comte Eostworowski, entitled “‘La 
Situation Internationale du Saint-Siege/’ in the Ann de VEcole Libre 
des Sciences PoliUques, 1892, p 102. 
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tlie royal cannon opened, a breacli in tlie Eoman walls 
at the Porta Pia has he placed his foot outside the 
grounds of the Vatican/ He has even refused to 
allow the clerical party to vote for deputies to Parlia- 
ment on the gnoiind that this would involve a tacit 
ackoowledgnient of the legality of the existing govern- 
ment ; and thus a large portion of the Italian people 
takes no part in national polities^ although the same 
men vote freely and sometimes win victories at munici- 
pal elections/ Such a condition of things is very unfor- 
tunate, for it tends to create a hostility between religion 
and patriotism, and makes it very hard for a man to be 
faithful both to his church and his country. If the 
Italians had any liking for other sects, these would no 
doubt increase rapidly ; but as religion and Catholi- 
cism are synonymous terms in Italy, the antagonism be- 
tween church and state merely stimulates skepticism 
and indifference. 

It is not easy to see how the papal question will finally 
Solution of be solved. Pope Leo XIII was a man of 

the p ^pal . _ . 

question dif- great tact, and with marvelous dexterity he 

hcultforthe i \ t e t tt • 

Vatiean changed the policy ot the Vatican so as to 
bring it into harmony with the nineteenth century. He 
made a peace with Bismarck by which the Iron Chan- 
cellor virtually acknowledged defeat; and by his con- 
ciliatory tone towards the French Republic he made fair 
headway in checking the Radicals in Prance with their 
hatred of the church. Yet even Leo XIII was unable to 
come to terms with Italy. One thing is clear. Italy will 

^ Until 1888 he did not even appear in St. Peter’s. 

2 In 1905 an encyclical of Pius X somewhat relaxed the prohibition. 
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never give up Eome^ nor is there tlie slightest prob- 
ability that any foreign country will try to foice 
her to do so; and^ indeed^ it is said that ev^eii in the 
Yaticaii the restoration of the Temporal Power is 
eonsideied hopelessd To the outside observer 
hardly appears jlesirable in the interest of the papacy 
itselfj because vdtli the loss of its seciihir functions^ the 
Holy See has gained enormously in ecclesiastical 
authority* This is not an accident^ for the destruc- 
tion of the Temporal Power is one step in the long 
movement for the separotion of church and state^ 
tvhicli during the last hundred years has been break- 
ing the local and national ties of the eler^T in the 
different countries, and has thus made the Catholic 
church more cosmopolitan^ more centralized^ and more 
dependent on its spiritual head. Such^ however, is 
not the view of many ardent Catholics^ who are so 
dissatisfied with the present situation that a departure 
of the Pope from Rome has often been suggested ; but 
although on more than one occasion a removal has 
been said to he imminent it is in the highest degree 

^ 111 an answer ('■* Italy, France, and the Papaev,^^ Contemp Rev , Aiiq , 
1801) to an article entitled “The Savoy Dynasty, the Pope, and the Re- 
public,’” by an anonymous writer (Cordemp. Rev.^ Apr., 1891), Ciisjn 
speaks of the possibility ot a French intervention in favor of the Tem- 
poral Power as a real daiig-er One cannot help feeling- that this mubV 
have been said latbei for its effect than from coinnction. In a previous 
answer to the same article (“Italy and France’’ Contemp Rev., Jnnej 
1891), Ciispi makes the interesting stakement that even in Rome only 
the highest church dignitaiies want the Temporal Power, while over tho 
rest of Italy the clergy never weie papal, and are not so now. In a 
later number of the same Renew the Triple Alliance and the p.ipal 
question are fuither discussed by Emile de Laveleye (“ The Foreign 
Policy of Italy,” Contemp Rev,^ Feb , 1892 ) 
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unlikely, for tlie Holy See could not get from any 
other state in whose territory it might settle terms 
more favorable than those accorded by the Law of the 
Papal Guarantees, and even if it should accept a grant 
of complete sovereignty over some island or small tract 
of land, the loss in prestige from the change of resi- 
dence would he incalculable. The veneration of the 
past still clings to Rome, and although the splendor 
of the Vatican is gone, the Pope bereft of his Tem- 
poral Power wields a greater spiritual influence than 
he has had for centuries. . 
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GEKMAKY : THE STHIJOTIJKE OF THE EMPIBE, 

Chebbuliez lias remarked that most countries YAich 
have gTOivn in size have started with a coin- 
of Wimy pact territory and increased it by absorldiig 
Hoh-Uokan tile adjacGiit laiids;, but that Prussia began 
with her frontiers and afterwards filled in 
between them. The statement is almost hterally true, 
for eai'ly iii the seventeenth century the Electors of 
Biaiideiiburm who wmre the ancestors of the Enngs of 
Prussia;^ accjiiired the large Duchy of Prussia on the 
Baltic and the Duchy of Cleves on the Ehiiie, posses- 
sions wdiicli form to-day very neaily the extreme hmits 
of the Prussian monarchy on thp east and west. At 
that time these duchies did not touch the Electors’ 
other territories;, and in fact until less than tliirty years 
aixo several States wmre so wedered in amono; the Priis- 

o o ~ 

sian dominions as to cut the kingdom quite in twm. 
Nor was this the case with Prussia alone. The vdiole 
map of G-ermaiiy as it stood in the last century wms a 
mass of patches of diffeient color mingled together in 
bewilde ling confusion. Not only were some of the prim 
cipalities ineonceivabN small, but they often consisted in 
part of outhnng districts at a distance from one another, 
and entirely surrounded hy the estates of some other 
potentate. The cause of such a state of things is to be 
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foiintl ill the excessive development of the feudal sys- 
tem, v^liicii treated, sovereignty as a private right of the 
ruler, so that princes dealt vith their fiefs very much as 
men do ivith their lands to-day. They acquired them 
freely in all directions by inheritance, by marriage, and 
even by purchase, and, vdiat was worse, at their death 
they divided them as they pleased among their sons. 
Still anotiier soarce of confusion was presented by llie 
bi&bo}uS and other high cliurcb dignitaries, who held 
large estates which they ruled as temporal sovereigns. 
The result was that Germany was divided in a most 
fantastic way among several hundred princes, wdio owed, 
it is tine, a shadowy allegiance to the Emperor as head 
of the Holy Eomaii Empire, but for all practical pur- 
poses -weie virtualH independent. 

Almost alone among the German States Prussia wms 
steadily gaining in size and povcer. Her 
growth may be traced piimarily to the Con- 
stllufiO Adullca of 1173. which forbade the splitting 
up of the monarchy among the sons of the Electors, and 
thus kept all their dominions together ; but it w^as due 
chiefly to the thrift, the energy, and the sagacity of the 
rulers of the Ploiise of Hohenzollern. At the close of the 
thirty years’ wur, in 1648, the Great Elector obtained 
possessions wdiich made his domains larger than those of 
any other German State except Austria, and in the next 
century the annexations of Frederic the Gieat 

t* r-T*!' Clieckecl for 

more than douoled the popuiat-ion oi his king- a tame hw 
doiu. The jrrowtli of Prussia -^-as suLldenly helped i.y 

, 111- ■! Napoleon. 

eiiecked by an event that tended lutiiiiateiy 
to hasten its development. This was the outbreak of 
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the French Kevplution and the career of Bonaparte. 
When a series of victories had laid Germciny at his feet, 
Napoleon suppressed a large number of petty principali- 
ties including all tlie ecclesiastical ones, and combined 
the smaller States that remained into the Confederation 
of the Ehine. He also deprived Prussia of half her 
territory, thinkiug by these means to reduce her to 
impotence, and create in the heart of Germany a body 
that mould always be devoted to the cause of France. 
But in fact the petty principalities had been too small 
to act separately or to combine effectively, and too 
independent to be made sehuceable by any sovereign ; 
and by suppressing them Napoleon had given the Ger- 
mans some little capacity for organization, which was 
used aa'ainst him as soon as the tide turned.^ 

After liis overthrow Germany ^yas reorganized by 
Thp Glt- treaty of Vienna^ and the States, Avhieh 

rifratiur iiiiinbered oniy thirty-nine^ were formed 

and the Diet ^ loosG Confederation. This was not 

properly a federal iinioiij hut rather a perpetuaf in- 
ternational alliance^, the States remaining separate and 
independent, except for matters affecfing the external 
and internal safety of Germany, The only organ of 
the Confederation was a Diet composed of the diplo- 
matic agents of the different States^ who acted like 
ambassadors j and voted in accordance with the instruc- 
tions they received from their respective governments. 

^ This IS veiy well stated hr Colonel Malleson in his llefounding of the 
German Empire, pp d-G Wapoleou piophesied tliat within filty yoais all 
Euiope vTuuld be either Republican or Cossack One of the chief causes 
of the failure of this prediction has been the creation of a united Germanjj 
which Kapoleuu himself unwittnigly helped to bung about. 
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It liad power to declare war and nic^ke peace, to or- 
ganize tiie federal army^ to enact laws for tlie purpose 
of applying"* tlie constitution^ and to decide disputes 
between the States ; but it had no administrative offi- 
cers under its command^ the federal laws being exe- 
cuted entirely by the officials of the States. Hence the 
only means of gffiting its orders carried out in case a 
State refused to obey them was by the process knowm 
as federal executioig wdiich meant that the Diet called 
on one or more members of the Confederation to at- 
tack the recalcitrant State, and by invading its teirito- 
lies to compel submission. The procedure in the Diet 
WAS a complicated one. For ordinary matters it acted 
hv sections called cur Ice. wdieii the eleven laraest 
States had one vote apiece^, the other twenly-eight 
being combined into six groups each of which had a 
single vote. For constitutional questions, on the other 
hand, and those relating to peace and war, the Diet 
proceeded hi jdeuuni^^ and in that ease each of the 
smaller States had one vote, wdiile the fourteen largest 
had two, three, or four votes apiece.^ This distribution 
of votes wars by no means in proportion to population, 
for the lai'O'est States were much more than four times 
as bis: as the smallest, but it was a distinct reco^mitioii 
of an inequality of rights on the part of the States, 
and as such it still retains an especial importance 
because the arrangement of the votes in the j)lem(hi 
has continued almost unchanged in one of the chief 
organs of the Empire tc-day. It must not he supposed, 

^ Six of the States had four votes, five had thrse, three had two, and 
twenty-five had one. 
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lio-wever^ that tl^e infliience of the States in the Diet 
was deteriiiiiiecl hy the number of their votes, for 
Austria, which had a permanent right to the presi- 
dency of the Assembly^ and Prussia^ which had a per- 
manent right to the vice-presidency, exercised in fact 
a controlling authority. When these two great powers 
agreed they had their oven way; when they disagreed, 
vdiicli often happened, the opinion of Austria usually 
prevailed. 

The wars of Napoleon did a great deal more for 
Fuiiue r,F Germany than to suppress petty principal- 
wunipVto^ ities and give rise to a clumsy confederation, 
manyLT" a sentiment of German na- 

tioiiaiity. At first this was only a sentiment, 
and for a long period it had no practical results. It 
was especially strong among the Liberals, and grew 
stronger as time went on ; but under the reaction that 
followed the overtlirow of Napoleon, the Liberals had 
little influence, until the convulsions of ISdS and ]8d9 
brouirlit them to the front. At this time they dried 
hard to bring about a national union of Germany, but 
they were sadly hampered by their theoretical views 
and their want of political experience. Their aim was 
a German state constructed on an ideal model, and 
they lacked the quality which is essential to real states- 
manship, — the power to distinguish the elements in 
the existing order of thino's which have a solid basis, 
to seize upon these, and adapt them to the end in view. 
Hence their efforts expended themselves in declamation 
and academic discussion, and came to nothing. In 
May, 18L8, they succeeded in bringing together at 
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FrcxaLiort a National German Parliament elected by 
universal suffrage^ and if tbis body bad proposed 
quickly any rational plan for a union of Geiiiiaiijy tbe 
chances of its adoption rvoiild have been very good^ 
for every government in tlie countiy bad been forced 
to give way before tbe fierce onslaiigiit of tbe Liberal 
movement* But mifortimately more than four months 
of precious tune were consumed in debating tbe pri- 
niarv rights of tbe citizeii;, and when these were finally 
disposed of tbe tide was beginning to ebb. At lasb 
in March, 1849, a constitution was agreed upon, and 
the imperial crown was tendered to the King of Prus- 
sia ; but tbe offer came too late. Had it been made 
in die preceding summer it might have been accepted, 
but now tbe revolution bad spent its force. Austria, 
at first parah'zed by insurrection, bad now recovered 
from tbe shock, was rapidly putting down her rebel- 
lious subjects, and under the able leadership of Prince 
Scbwartzenberg wars cTetermined to prevent any re- 
organizadion of Geimany wdiicb wmiikl diminish her 
influence. After a feeble struggle Prussia yielded 
to her more determined rival, tbe revolutionary move- 
ment came to an end, and tbe old Confederation wms 
restored. 

Again a period of reaction set in, wdiicb lasted about 
ten years, wdien Germany was thrilled by tbe 

. T 1 xM 1 '1 BismarcEo 

events in Italy, and the Liberals ao-ain be- 
came powerful. Whether they would have avoided 
them former mistakes and succeeded better it is im- 
possible to say, for just at this time there appeared 
upon tbe scene a man who was destined to stamp bis 
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■will on Germany^ and cliange the whole face of Euro- 
pean politics. Thai: man was von Bismarch. He be- 
longed to the lesser Prussian nobility, which is tiie 
most conservative class in the race ; but he was of far 
too large a calibre to be bound down by traditional 
i-rejiidices; and indeed he had already formed very 
decided opinions of his own on the subject of German 
unity. He had served as a representative of Prussia 
at the Diet, ^^^^d had learned that a German nation 
was impossible so long as the two great powers — 
Austria and Prussia — were contending for a mas- 
tery. He saw that the first step must be the forcible 
expulsion of Austria from all share in German polities, 
and he believed that union could never be bioiiglit 
about bv argument, that the Germans could not be 
persuaded, but must be compelled to unite, that the 
work must be done, as he expressed it, by blood and 
iron. 

An important advance towards closer relations be- 
tween the States had, indeed, been made long ago by 
the creation of the Zollmrtin or customs union. 
This had been founded by Prussia in the early part 
of the century, and had gradually been extended until 
it included almost all the German States, except Aus- 
tria, which had been jealously excluded by the Prus- 
sian statesmen ; but valuable as the Zollvereiii was 
in teaching the people their common interests, Bis- 
marck was no doubt right in thinking that no further 
progress could be expected without the use of force. 
Now it was precisely on this point that his methods 
differed from those of the Liberals, for war formed no 
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part of tlieir progTamme^ and for tliat^very reason they 
were unable to understand iiis policy. In 
1859 they had obtained a majority in the tiitionai con- 
lower house of the Prussian Parliament, and 
had very soon become involved in a quarrel with King 
William over the reorganization of the army, on which 
he had set liis hearth In 1862 the King turned to 
Bismarck and made him the President of the CounciL 
Bismarck submitted to the chamher a budget contain** 
ing the appropriations for the military changes^ and 
wdien the chamber refused to pass it he withdrew it^ 
and governed witiioat aii}" budget at alL This he was 
enabled to clo^ because the taxes umre collected under 
standing law's wiiicli required no reenaetmenh and in 
fad could not be changed without the consent of the 
crow'll ; and because a doctrine was developed that in 
case the King and the two houses were unable to 
agree upon appropriations^ the King wars entitled to 
make ail those expenditures which w*ere necessaiy in 
order to carry on the government in accordance with 
the laws rea’ulatina* the various branches of the aclmiiw 
istration. Tlie Liberals were furious at this budget- 
less rule, but Bismarck proceeded in spite of them. 
He persuaded Austria to join Prussia in wresting- the 
duchies of Schleswio- and Holstein fioiii Denmark in 

o 

1864, and then contrived to quarrel with her about 
tlie disposition to be made of them. The majority in 
the German Diet sided wuth Austria, and ordered the 

^ William became Regent on Oct. 7 , 1858, and on tbe death of ius 
brother Frederick William lY., on January 2, 18G1, he became King. 
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troops of the Confederation mobilized aj^ninst Prussia* 
e Then followed the war of 1866. and the 
ihiii.. crushing' defeat of Austria and tlie smaller 

German States that took her part. 

Bismarck had originally intended to compel all the 
T> States except Austria to form a federal union. 

hut the intervention of Napoleon III forced 
abandon the plan^ and limit the Con- 
eicition. federation to the country north of the river 
Mainl He therefore determined as a compensation to 
increase the direct strength of Prussia hj annexing the 
States that had fought against herd Hanover^ Electo- 
ral Hesse/ Nassau, and FranIHorh besides Schles- 
wig-Holstein^ were accordingly incorporated in Prussia, 
while vitli the other States north of the Main a new fed- 
eral union was formed under the name of the North 
German Confederation^ This had for its president 
the Prussian Kino^ • and for its legislature two chain- 
bers^ — one the Reichstag, a popular assembly elected 
by universal suffrage, and the other the Bundeslath, 
or federal council, which was copied from the old 


’ Liixem'barg' and LimLiirg, wliicli belonged to Hollaiid, bad been a 
part of the old Coufedeialion, but weie allowed to diop out at this time, 
and wote not included in the reorganization of Geriiiany. Tins was true 
also of the tiny principality of Lichtenstein in the south 

- Yon Sybel, Begrundung df^ Df-uUcheJt Ne-'c/zes, book xix cli ii 

- Also called Hesse-Casbcl to distinguish it from Hesse-Earnistadt or 
grand-ducal Hesse, ‘which, being the only Hesse remaining in existence 
ns a separate State, is hereinaUer called simply Hesse. 

The constituiion of the Confederation w’-as first agreed ipion by the 
g(jyernments of the several States, then accepted with slight modihca- 
tions by a National Assembly elected by tiiiiversal sulfrage for the piir^ 
pose, and finally ratified by the legislatures of the States, 
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Diet, and composed in the same way" o£ the plenipo- 
tentiaries of the dillerent States, but was endowed 
with peeuliar and extensive pow’-ers. Austria wais ex- 
cluded from all participation in German politics ; vdiile 
the four States south of the Main — Bavaria, Vdiirteim 
heig, Baden, and Hesse ^ — became indepemlent, and 
were expressly left at liberty to form a separate union 
among* rhemselveSo As a matter of fact, they made 
oifensive and defensive alliances with the Confeder- 
ation, and formed with it a Zollverein or customs 
union, whose organs w^ere the twm chambers of the 
Confedei'ation reinforced by representatives from the 
southern States. Every one felt that the union of 
Geimany was incomplete so long as these States w^ere 
not a part of it; but Bavaria and Wnrtemberg wmre 
reluctant to surrender their independence ; and the 
enthusiasm aroused by the w^ar with France in 1870 
was required to raise the seiitiinent for German 
nationality to such a ])itcli as to swmep them into line. 
Even then they demanded and obtained special privi- 
leges as the price of their adhesion ; but at last all 
the difficulties were arranged, and in the autumn of 
1870 treaties w^ere made with the four southern States 
wiiereby they joined the union. The name of the 
Confederation wus changed at the same time to that 
of •‘German EmpireA the px^esident being The German 
given the title of Emperor ; and in the course 
of the followinc^ winter the Ahano’es and additions 

o o 

^ This is Hesse-Darmstadt. It lay on both sides of the Mam, hut 
the part on the noitli of that river was alieadj included m the Horth 
Germ^ui Confederation, 
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entailed hy tliese "treaties were embodied in a new draf^ 
of tlie constitution d 

Tlie constitution lias notliing about it tliat is abstract 

drawn up by a man of 
affairs wlio kiiev/ precisely wliafc he wanted^ 
and understood very well the limitations im- 
posed upon hiiip and the concessions he was obliged to 
make to the existing order of things. His prime object 
was CO create a powerful military state, and hence^ as 
has been pointed out^ the articles on most subjects are 
comparatively meagre, but those on the army, the navy^ 
and the revenue are drawn up with a minuteness 
befitting- the by-laws of a commercial company 

Befoie proceeding to a description of the organs of 

^ Cf. La^)and, DaihcTics Sitiaf^rethf^ 2d ed ch. i. In 1873 three 
fiinendnicnts ^\ere made m Ilub instrument. The fiibt (that of Feh. 25) 
aholished the pioMbion limiting' the right to vote in the Reichstag, on 
those matters which by the constitution are not common to the whole 
Empiie, to the representatives of the States affected The second 
(that of March 3) put the lighthouses, buoys', etc , along the coast under 
the control of the federal government ; and the thud (tlnit of lJec""20) 
extended the legislati've power of the Empiie over the whole field of civil 
and ciimiiial law. It had previously covered contracts, commercial law, 
and criminal law. Except for a change in the term of the Reichstag m 
1S8S fiom three to five years, the constitution has remained unaltered 
since that time, but substantial changes in the fundamental law of the 
Empire have b>mn made without a hirnial modification of the text, 
(See Laband, vol i pp 18—19, 51 ) Some oi tbe German jurists mam- 
tam that such a practice is wiong (v'on Ronne, Staaf^i 6(J^t des iJeutschcn 
2d ed pp 31-31, iMeyer, LeJirJmcJt Ws Dcut'^chcn Staatsieclit'^^ 
p 113); others that it is quite proper, provided the majority required in 
the Biindesrath fi>r a foimal amendment of the constitution is in fact 
o])iained (Laband, \ol i pp 515-19; Arndt, Yerfa^sung des Deutsclien 
lUicIics^ pp. 290-91 ) For the method of amending the constitution, see 
pages 210, 250-51, ly'ifia 

^ Lebon, Etudes sur V Allemagne Politique, Introd , p. iii. 
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tlie state^ it will be worth w^hile to exariiine the nature 
of the Confederation. We are in the habit of 
spealving of the German Empire as a federal the ConfM- 
g'overiiinenh rightly ; but we must bear 
in mind that it departs essentially from the type which 
we commonly associate with that terni^ and which is 
embodied in oiir own constitution. VCe con- ^ 

Larg-e 

ceive of a federal system as one in rvhicli there 
is a division of powmrs between the eeiitial 
government and the States^ according to siihjectS; so 
that in those matters which fall within the spheie of 
federal contiol the central government not only makes 
the iaws^ hut executes them by means of its own 
oiiieiais. Tims Congress enacts a tariff ; the United 
States custom house collects the duties ; and the fed- 
eral courts decide the questions that aiise under the 
hiAY. Blit all this is very different in Germany. There 
the legiJaLive power of the central government is far 
more exten^^ive than Tn this country, for it includes 
almost everything that is placed under the control of 
Congress and many other matters besides. In addition 
to such subjects as customs duties and taxes, the army 
and navy, the consular service^ and the protection of 
foreign commerce^ which are obviously essential^ the 
list comprises many matters of domestic legislation. It 
covers not only the posts and telegraphs/ transporta- 
tion on streams running through more than one State, 
and extraditions between the States, but also in general 
terms raihoads,^ roads and canals, citizenship, traveL 

^ Except in Bavaria and lYurteiuberg. 

- Except III Bavaria. 
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change of resiilSiiee, and the eai lying on of tradesj 
also the regulation of weights and measures^ of coinage 
and paper inoneT, and of bankings patents, cop3nigiits^ 
and of medical and vetei inary police. Moreover^ it 
includes the regulation of the press and associations^ 
and finally the whole domain of oylinary civil and 
criminal law and of judicial proceedings. All these 
things are declared subject to imperial legislation and 
supervisiond 

The aclministrative power of the Empire, on the oilier 
hand, is very small, the federal laws being carried out 
in the main by the ofticers of the States as under the 
Confederation oE 1815. Except, indeed, for foreign 
afhiirs, the navy, and to some extent the army and tlie 
postal and telegraphic service, the executive functions 
of the Empire are limited for the most pait to the 
laving down of general regulations, and a superwsion 
of their execution by the several States.'^ Thus the 
federal government can enact a tariff, make regula- 
tions which shall govern the custom-house officers, and 
appoint inspectors to see that they are carried out ; but 
the duties are actually collected hy state officials." One 

^ Art 4 of tlie constitution and the amendment of Dec 20, 1873 

- &ee Laltand, § GO In the ease of the army (Const. Arts G3-GG) and 
the posts and telegraphs (^Art. oO), the highest ofhceis are appointed by 
the Emperoi. who gives them thtni oiders, while the snboidinates are 
appointed by the States. 

^ As a rule the whole net revenue flows into the imperial treasury, but 
by the taidf act of 1879 the net revenue frcmi customs duties above one 
liiindred and thirty million marks is divided among the States m propor- 
tion to their population. Incase the leceipts of the Empiie are not equal 
to its expenses, the deflciency is covered by means of contiibutions calltd 
Matriciilarheitroge assessed on the different States m proportion to their 
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naturally asks wliat happens if a State refuses or fails 
to carry out a federal law. The matter is reported to 
the Biinclesratli^ which decides any controversy about 
the interpretation of the lawd But suppose the State 
persists in its refusal to administer the lavp what can 
the federal government do ? It cannot give eliect to 
the law itself, nor has it any officials for the purpose. 
Its only resource is federal execution, — that is, an 
armed attack on the delinquent State, — wliicdi can be 
ordered by the Bundesrath, and is carried out by the 
Emperor.^ This last resort has never been used, nor is 
it likely to be, because the Emperor is also the King of 
Prussia, and Prussia alone is not only larger than any 
other State, but larger than all the rest pul together. 
Execution against Prussia is therefore doubly out of 
the question ; and any other State would he so easily 
overpowered that it is certain to submit, rather than 
provoke an appeal to force. 

Another conception that vre associate with federal 
gcCnriiment is an equality of rights among the mem- 

popnlation (Const Art 70, and see Labaiid, § 120 ) Hns was oiiginally 
intended to be a subsidiary and exceptional source of iCTcnue, but owing’ 
to the (piarrel bet'vY-'^en Bismarck and tbe Reichstag on the subject of 
federal taxation, tbe Matriculaibeitrage became large and permanent 
(Cf. Le1)on, Allemagne^ p lOG et .seq.) Under the present sjstein the 
excess of enstoms duties is paid to tbe States, and returned by them as 
contributions, — a practice established in order to preserve the contiol of 
the Reichstag over the imperial revenues, for Oie assessments upon tbe 
States require a vote of that body, wbeieas the customs duties once voted 
can be collected without farther authoi^Vation, and the tariff cannot be 
repealed without the consent of tbe Bundesratb, which for tins purpose 
IS entirely subject to the wall of the Emperor, See page 247; infra 

T Const Art. 7. § 3. 

- Const Art. 19, and see Laband, vol. i pp. 103-6 
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l)ers» But in the German Empire all is inequality. It 
iuA(iiiaiity ■^^"oulcl;, indeecl^ have been impossible to make 
aLbnmle ^ federation on really equal terms between 
niemoeis. ^ niimbei* of States, one of wdiich contained 


three fifths of the total population, while the other 
twenty-four contained altogether only two fifths. The 
compact could not fail to resemble that between the 
lion and the fox, or rather a compact between a lion, 
PiiMi‘-esof ^ dozen foxes, and a score of mice. The 
larg'er States are accorded all sorts of piivi- 


leg’es. and so much of the lion's share of these falls to 

^ 

Prussia that it is hardly too much to say that she rules 
Germany with the advice and assistance of the other 


States. In the first place she has a perpetual right to 
have her King the Emperor of Germany^ Secondly, 
amendments to the constitution — although 

Under tlie . . , , . . . U 

on^titu- recpiiring only an ordinary majority vote in 
the Eeichsiag — are defeated in the Bundes- 
rath if fouiteeii negative votes are'^thrown ag^ainst them, 
and as Prussia has seventeen votes in that body, '^she 
has an absolute veto on all changes of the constitution.^ 
Besides this, it is expressly pmvided that in the ease of 
all bills relating to the army, the navy, the customs 


^ Const. Art 11. 

Const Art 7S. In tlie JXorth German Confederation a two thirds 
vote in the Bundesratli was necessary for a change in the eonstitntion, 
but when the South German States were admitted, Prussia had no longer 
a third of the delegates, and m order to preserve her veto the piopoition 
recpiired was increased to thfee quarters Emally at the instance of 
Bavaiia, winch wanted to enlarge the power of the States of the second 
size, it was agreed that fourteen negative votes should he enough to 
defeat an amendment to the constitution. Arndt, p. 290 , Robinson^ 
The German Bundesrathj p. PO, 
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duties, or tlie excises, and in the ease' of all proposals 
to revise the administrative regulations for eolleciing 
the revenue, the vote of Prussia in the Biindesratli is 
decisive if cast in favor of maintaiiiiiio' the existiim 
iiistitiitionsd In other words, Prussia lias a veto on ail 
measures for making changes in the army, the navy, 
or the taxes. She has also the castino; vote in case of a 
tie in the Biindesratli,'" and the chairmanship of all the 
standing committees of that hodyd 

These are Prussia’s constitutional privileges ; but she 
has others obtained by private agreement with 
her smaller partners ; for the several States are liS JhvI'Z 
at liberty to make conventions or treaties with the^otiier 
each other in regard to the affans that remain 
subject to their control^ When the North German 
Confederation was formed, universal military 

. -j The army. 

service and a iiniiorm organization like that 
of Prussia were introduced into all the States, but the 
army was not made"' exclusively a national or left en- 
tirely a state institution.^ The constitution provides 
that the military laws shall be made by the Empiref and 

^ Const; xVrts 5, 35, and 37 ^ Const Ait 7. 

2 Const. Art 8 ; Laband, vol i. p 264. Except the committee on 
foreign atfaiis, where, as will be explained hereafter, it would be of no 
use to her. 

^ La band, § 63. To some extent the States are at liberty to mate 
separate conventions with foreign powers, and they have a right to send 
their own representatives to foreign courts Laband, § 71. 

^ Const. Arts. 57-68 The last eight of these articles do not apply to 
Bavaiia, and only partially to Wurtemberg See page 250, 2 r)/ra The 
expense of maintaining the army is borne by the Empire. Unlike the 
army, the navy is a purely national institution. Art 53. 

® The double position of the Prussian monarch comes out curiously 
here, for the constitution provides : first, that the military laws and regu- 
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declares that the forces of die country sliall lie a single 
army under the command of the Emperor^ udiose orders 
they are hound to obey. It gives him a right to inspect 
and dispose of the troops^ and to ampoint all officers 
\vhose command includes the entire contingent of a 
State* It provides also that the selection of the gen- 
erals sha.1] he subject to his approval, hut it leaves t ^ 
the States the appointment of all inferior officers^ and 
the management of their troops in other respects. Nov; 
these reserved rights were of little valiie^ and all ])ut 
three of the States transferred them to Prussia, chiefiv 
in consideration of an agreement on the part of tlie 
Emperor not to remove the troops from their ov;n ter- 
ritory except in case of actual necessity. Thus the 
contingents of these States are recruited, drilled, and 
commanded by Prussia^ and form^ in short, an integral 
pait of her army.^ 

A niimher of conventions of a similiar eharacteig af- 
fecting other public matters, such as the pos- 
|ith Wai- tal service and the juiisdiction of the courts, 
have been concluded between the States ; hut 

lations of Prussia shall be in force throngliout the Empire ; second, that 
thereafter a comprehensive impel lal military law shall he enacted; 
and third that any future geneial oiders of the Prussian army shall 
be communicated hy the military committee of the Bundesrath to the 
commanders of the other contingents for appiopriatc imitation. 

^ Some of the States transferred all their lights (Baden with a pro- 
vision that her troops should form a separate corps ) ; others retained 
Certain rights, mainly of an honorary nature, hut agreed that their 
troops should he united with the Prussian army, and that Prussia should 
appoint the officers Only Bavaiia, Saxony, and Wurtemherg still exer- 
cise the military functions reserved to them by the constitution. Cf 
Laband, § 94, iii. ; Schulze, Lehrhuch des Deutschen StaatsrechtSy § 335; 
Meyer, Leh^buch, § 197. 
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tlie most compreliensive compact of all vras made by 
ly aldeck. Tlie ruler of this little })rmcipalitj mas 
crippled yatli dehts^ and unable to raise the money 
repiiired for the reorganization of his armjy So he 
sold his govemniental rights as a whole to the King 
of Priissiaj retired from business^, and went to Italy 
to live upon his' income^ while the Prussian govern- 
ment, having bought the good-will of his trade^ pro- 
ceeded to carry it on as his successor. There is some- 
thing decidedly comical in treating the right to govern 
a community as a marketable commodity, to be bought 
and sold for cash ; but to" Bismarck the matter pre- 
sented itself as a perfectly natural business tiansac- 
tion, and in fact the contract hears a strong resem- 
blance to the lease of a small American railroad to a 
larger one. 

Such are the special privileges of Prussia. Those 
reserved to the other States are far less exten- 
sive. By the constitution HamburGf and other 

g . • P ^ States 

Brei:aen had a right to remain free ports, out- 
side of the operation of the tariff laws;^ but andBiy 
both of them have now siirrenclered this privi- 
leged The other special rights are mostly enjoyed by 
the southern States, and were given to them as an in- 
ducement to join the Confederation. Thus Bavaria, 

^ Const Art od 

- The treaty for this purpose was made with Hamburg- in 1S81, and 
went into etfect Oct 1, 1888. That with^ Bremen was made m 1885- 
Foran account of these treaties and the way they were brought about, 
see Blum, Das Deutsche Reich zur Zeii BismarcVs, p. 360 et seq> j Lahand, 
voL n. pp 001-4. 
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Tv" arteniberg”, arui Baden are exeii'tpt iioni imperial ex« 
cises on brandy and beer^ and iiave a right 
excises of their own on these artieleSo^ 
i^acien. Bavaiia and Wurtemberg have tlieir oAvn 
postal and telegiapli services, which are subject only to 
general imperial laws!" Except for the principle of 
universal military service, and the agreement to con- 
form to the general organization of the imperial army, 
Bavaria has in time of peace the entire charge of her 
own troops, the Emperor having only a right to inspect 
them; while Wurtemberg, although not so much fa- 
vored as this, has greater military privileges than the 
remaining Statesd Bavaria is further exempt from 
imperial legislation in regard to railroads/ and to resi- 
dence and settlement;^ and finally, by the constitu- 
tion or by military convention, Bavaria, Saxony, and 
Wurtemberg have a right to seats on the committees 
of the Bundesratli on foreign affairs and on the army 
and fortresses.® In order to guac?antee more effectually 
these privileges, it is provided that they shall net be 


^ Const. Art- 35 But in 1887 they gave up their privileges in regard 
to brandy. See Blum, p 532 ; Laband, vol. ii. pp 920, 923-24 

" Const Art. 52 

^ Treaties of Nov. 23, 1870, with Bavaria; and Nov 25, 1870, with 
Wurtemberg ; incorporated in the constitution by a reference in the Ap- 
pendix to Bait XI 

^ Except in the case of lines that have a strategic importance Const. 
Art 46 

^ Const. Art 4, § 1. 

® Const Art 8 , Lahand, vol i. p. 113. By the treaty of Nov 23^ 
1870 (Schlussprotokoll, Art. ix ), Bavaria has a right to preside over the 
Buiidesrath in the absence of Prussia, but as this never happens, the privi* 
lege is merely honorary. 



P]amLEGES OF THE SMALLEE STATES. 
liaDA^d- witliout tlie consent of the State entitle 


From tliis description of tlie privileges of tlie dilfer- 
eiit States it is evident that the German Em- 
pire is very far from being a federal union of dcontmfi" 
the kind vrith which vre are familiar. It is SdVwimi- 
ratlier a continiiatioii of the old Germanic 
Confederation^ with the centre of gravity 
si lifted from the States to the central efovernmeiit, and 
the preponderating power placed in the hands of 
Prussia^ — the other large States letaining 
privileges roughly in proportion to their sizet“ 


^ Const Art 78 Meyer (Lchrlmrh, p 421) and Zorn {Staaf credit 
tAs‘ DbuUcJim Reiches, pp 88-93) think this provision applies only to the 
limitations on the comijetence ot the Einpiie, and not to the piivilegf^s 
yiven to the seveial States in the oigani/ation of the govei iimeiit, sue a 
as the piesidential nghts of Piussia, the allotment of the votes in tlie 
Buiiclesrath, the scats on committees, etc Theii opinion, liove\er, is 
not generally accepted. Lahand, vol. i pp 11 0-1 f; Sodmlze, § l 4‘‘ ; 
V Eonne, vol ii pp 43-48 ^ It is iiniveis.dly agreed that an alfa“mati\e 
votegn the Bundesrath by the delegate of the State is a vSulheient consent 
by that State to a law alfeetinof its privileges so far as the Empiie is 
concerned ; but there is a difteience of ojnmon on the que&Lion iiow far 
the ruler of the State is bound, or can be bound, by sta.te law to consult 
ills parliament Laband, vol i pp 114-17 ; Schnlze, bk. ii. p. 19 ; 

Eonne, vol ii pp 3G-43 ; Meyer, p 422 ; Zorn, }>p 94-98. 

- In saying this I am speaking only of the political stiiicture of the 
government, and do not mean to touch the philosophical question vvdietliLi 
the sovereignty has or has not been transferred tiom the States to the 
Empire This point has been the subject ot elaborate argument, and in 
fact the same juristic questions about the origin and nature of the fed- 
eial government have been discussed nr Germany as in the Umteil 
States. fEor a reference to these diseu'^sions see Lahand, vol i pp GO- 
SS, 52 ei seq , and see especially Jeiimek, Die Lthre voyi (hn Slant cavtr- 
lunJungtn ) Some of the German publicists maintain thdt the sovereigntj 
resides in the Bundesrath, a view which, as Burgess points out iii his 
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Its cilief organ of government is still tlie old Diet;, re- 
named tlie Bundesratli or Federal CounciL to vdiieli 
liave been added on one side an Empeioi*;, who is eom- 
luander-iii-cliiei of the forces, and represents the Em- 
pire ill its relation with foreign powers ; and^ on the 
other, an elected chamber;, called the Reichstag, created 
for tiie sake of stimnlating national sentiment and 
eiilisLing popular support as against the local and dy- 
nastic iniiueiices which have free play in the Bundes- 
rath. Let us consider each of these organs in detail 
The Reichstag is elected for five years by direct 
universal suifrage" and secret ballot! The 
iGieiistag voters must be twenty-five years olcl^ and not 
in active military service, paupers^ or otherwise disqiiali- 
its eoinpo- The members are chosen in single elec- 

sition toral districts fixed by impel ial law! These 
had originally a hundred thousand iuha])itants apiece/ 
but they have not been revised for more than a score 

d 

of yearS; and with the growth ofr the large cities have 
gradually become very unequal. In the case of Beilin 
the disproportion is enormoiiS;, for the city has now 
nearly two million and a half inhabitants, but is still rep- 

Political ScfeJin (vol li pv 90-93) is somewhat artificial For those who 
think as I do, that sovereignly is not in its iiatnie null visible, the question 
loses much of its importance. (C£. Ebsays 07 l Government, chapter on the 
Limits of Soveieignty ) 

^ Ci Lahand, ^ Sd , Const Arts 20, 24. Until 1SS8 the period was 
three yeirs 

- byahlgesctz. May 31, 18G0, §§ 1-3 Every voter who has been a 
citizen of any State for a year is eligible m any district in the Empire 
vithout regard to residence Soldiers in active serUce, though not al- 
1 >wed to vote, aie eligible, (-dd., § 4.) 

^ \\ alilgesetz, ^ G, ^ Except in the smallest States. 
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resented by only six members. The government how- 
ever^ is not anxious for a redistribution of seats^ be- 
cause Berlin elects Radicals and Socialists^ who torin 
a troublesome opposition^ — a tendency which is also 
tine of other large centres. As in the United States^, 
no district can be composed of parts of different States^ 
so that every State^, however small, elects at least one 
representative. The three hundred and ninety-seven 
seats are in fact distributed as follows : Prussia has 
two hundred and thirty-fire, or about three fifths of 
the whole number, Bavaria ^forty-eight, Saxony twenty- 
tliree, "Wurtemberg seventeen, ailsace-LoiTaine fifteen, 
Baden fourteen, Hesse nine, Mecldenburg-Schwerin six, 
Saxe-Weimar three, Oldenburg three, Brunswick three, 
Hamburg thiee, Saxe-Meiningeii two, Saxe-Cobmg- 
Gotha two, Anhalt two, and all the rest one eaciid As 
regaials the method of election the system of ballofage 
prevails ; that is, an absolute majority is required for 
election on the first ballot, and if no one obtains this, 
a second ballot takes place which is confined to the 
two candidates who have received the laro'est number 

O 

of votesu 

Universal suffrage was looked upon as an experi- 
ment of a somewhat hazardous cdiaraeter, and of 

Bismarck insisted on the non-payment of the 
members of the Reichstag as a safeguard^ This was 

^ tValilgesetz, § 5 ; Const. Art- 20 ; Act of June 25, 1873 (Aisace- 
Lorraiue), § 3. 

- Wahlg'esetz, § 12. Lebon (p 82) thinks this last provision^ by cut- 
ting out all the candidates but the two highest on the list, favors the 
government and hampers the free expression of opinion. 

® Const. Art. 32. 
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a bone o£ contention witli the Liberals for many years, 
— the Eeichstag having repeatedly passed bills for 
the payment of members, which the Biindesrath until 
1906 rejectedd The absence of remuneration has not 
been without effect^ for it has deterred university pro** 
lessors and other men of small means^ usually of liberal 
views^ from accepting an ofiice which entails the expense 
of a long residence in Berlin^ but it has not fuliillecl 
the predictions that were made either by its foes or its 
friends^ for it has not caused a dearth of candidates^ 
or discouraged the piesence of men who make poli- 
tics their occupation. The provision has^ however^ a 
meaning one would hardly suspect. In 1885^ when 
the Socialist representatives were paid a salary by their 
own partjb Bismarck^ claiming that such a proceeding 
wars ilie^val, caused the treasury to sue them for the 
sums of money they had received in this wa}y and^ 
strange to saty the Imperial Court of Appeal sustained 
the suits* The object of witblfolcling pay from the 
members is, of course^ to prevent the power of 1:lie 
poorer classes from becoming too great ; but a much 
more effectual means to the same end is the habit of 
holding elections on working days^ instead of holding' 
them on Sundays^ as is done in France and most of the 
other Catholic countries. 

1 In 1906 a measure providing for tlie payment of members Vvas en- 
acted. Since tliat date a nominal allowance of 3000 marks (about ST50) 
per year has been paid, with a deduction of 25 marks for each day’s ab- 
sence The annual allowance is hardly large enough to be termed a 
salary. 
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Tiie Eeiclistag lias tlie ordinaiy privileges of a legis- 
lative assembly^ electing its own president^, 
making its own rules^ and deciding upon the niittee sya- 
validity of elections^ Its internal orminiza- 

c/ O 

tion conforms to tlie pattern generally followed in con- 
tinental cliambers. At the beginning of each session 
the members are divided by lot into seven Ahlliei- 
langm or sections^ which correspond to the Bureaux 
of the Fj'ench Chambers^ but differ from these in the 
important respect that they last daring the whole 
session^ instead of being renewed at short intervals. 
The duties of the sections consist in making a prelimi- 
nary examination of the validity of elections to the 
Eeiehsfcag, and in the choice of committees, each section 
electing one or more committee-men^ according to the 
importance of the eommitteed As in France and Itahg 
however, the choice by the sections is really cut and dried 
beforehand. It is in fact controlled by the Senioren- 
Convenri a body composed of the leaders of the dif- 
ferent parties, who determine in advance the number 
of seats on the committee to which each paity shall 
be entitled^ Bills are not always referred to a com- 
mittee ; but it is noteworthy that the more advanced 
Liberals have constantly urged such a reference in 
the case of government bills^ because the authoritative 
influence of the ministers is thereby diminished^ and 
greater opportunity is given for criticism and amend- 


1 Const. Art 27. 

2 Labnnd, vol. li pp 327-29 Unlike the Frencli Bureaux, tkeir ckoice 
IS not confined to members of tbcir own section. Lebon, p. 88. 

2 Lebon, 11 ) ; Hupriez, yol. i. p 526 ; Laband, vol i p. 328. 
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Blent; while tlie'more moderate parties, following tlie 
lead of the government, have often preferred an iiiiiiie- 
diate discussion of important measures hj the full 
house^j without the intervention of any committee at alL 
The powmrs of the Reichstag appear very great on 
paper. All laws require its consent, and so 
do the budget ^ill loaiis^ and all treaties which 
involve matters laiiing vitiiin the domam ot 
legislation. It has a right to initiate legislation^ to ask 
the government for reports, and to express its opinion 
on the management of affairs! In reality, however, 
its powers are not so gi*eat as they seem. The consth 
tution provides, for example, that the budget shall be 
annuaV but the principal revenue laws are permanent, 
and cannot be changed without the consent of the 
Bundesrath,'^ while the most important appropriation, 
that for the army, is virtually determined by the law 
fixing the number of tlie troops, and this has hitherto 
been voted for a number of y(§ars at a time! The 
chief function of the Reichstag is, in fact, the eorfsid- 
eration of bills prepared by the Chancellor and the 
Bundesrath. These it criticises and amends pretty 
freely ; hut its actmty is lather negative than positive, 
and although important measures have occasionally 


^ Const. Arts. 5, 11, 23, 09, 73 ; Laband, § 33. 

^ In 1867 Bismarck wanted triennial sessions, and in 18S8, when the 
term of the Ileiehstag was changed to five years, he wanted the sessions 
held only every other year. 

® It IS to be remembered, iiiOreover, that tbe bulk of the civil adminis- 
tration is in the hands of the States, which provide the means of carrying 
it on. 

^ In 1871, for three years ; in 1874, 1880, and 1887 for seven years i 
and since 1893 for fiv e } ears. 
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"been passed at its instigation/ it eannot be said to 
dii’ect the policy of the state either in legislation or 
administrations 

The influence of the Reichstag is also diminished 
by the fact that it can be dissolved at any ^ 

- ^ ilie nmt of 

time by the Biindesratli with the consent of 
the Emperors In most constitutional governments at 
the present day the power of dissolution is the com- 
plement of the responsibility of the ministers^ and 
is usedj at least in theory, to ascertain wdiether the 
cabinet possesses the confidence of the nation. But 
in Germany it exists without any such responsibility, 
and hence is simply a means of breaking down re- 
sistance in the Reichstag. It has, indeed, been used 
for this purpose on three memorable occasions : first, 
in 1878, when the Reichstag refused to pass a hill 
for the repression of agitation by the Socialists ; after- 
wards in 1887, when it refused to pass the bill fixing 
the size of the army xor seven years ; and again in 1893, 
when it refused to sanction changes proposed in the 
military system. In each case the new Reichstag sup- 
ported the plans of the government, and thus a serious 
conflict with the Chancellor wms avoided, and the 

^ A striking example of tins was tlie amendment to Art. 4 . of tlie con- 
stitution extending the competence of the Empire to ordinary civil and 
criminal law. 

- Cf Lebon, pp 113-16 The debate in tbe budget is used as an 
occasion for criticism of tbe government, and for the expression of 
opinion, but in tbe budget itself few chaiiges are made. The reductions 
have little importance, ^vinle the rejection of an appropriation asked for 
is extremely rare, and an increase is almost unknown Eufjriez, vol i. 
pp. 543-44. 

® Const. Art. 24. 


VOL. I. 
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question of tlie ultimate aiitliority of tlie different 
organs of tlie state ivas postponed. 

' Tlie rules of tlie Eeiclistag provide for iiiterpella" 
mterTxUA- tions^ Lilt the question to vdioni these shall 
he addressed involves one of the paradoxes^ 
or contradictions between theory and practice^ which 
aie common in the government of the Empire. There 
is no imperial cahinet^ and the Chancellor^ wdio is the 
only minister, has no rights as siicli^ to sit in the 
Eeiclistag. In theory he comes there only as one of 
the delegates to the Bundesratlp — all wdiose membeis 
have the privilege of being present in the Eeichstag^ 
Tvdiere a special bench is reserved for them. They 
appear as the representatives of the united governments 
of Germany, and are entitled to speak whenever they 
choose ; for die Biindesrath is not only a collection 
of delee.ates from the governments of the dilfereiit 
States, Init has also some of the attributes of an im- 
perial cabinet. In form^ thereforS, interpellations are 
addressed to the Biindesrath, but in fact they are com- 
muiiicated to the Chancellor, wdio usually answers them 
himself, or allows one of his subordinates to do so. A 
debate may ensue if demanded by fifty members, but 
it is not followed by an order of the day expressing 
the. opinion of the House/ and, indeed, interpellations 
have no such importance as in France and Italy, because 
the parliamentary system does not exist ; thar is, the 


^ Leljon, p 105 ; v Ronne, p 268. A resolution can, of course, be 
moved ni accordance with the ordinary rules of procedure, and tins ivas 
done on the occasion of the expulsion of the Poles m Jan., 1886. Blnm^ 
pp. 1:98-501 Dupriez (yol. i p o-lo) comments on the Polish incident. 
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Cliaiiceilor does not resign on an adverse vote of tlie 
Eeiclistag^ nor does lie feel obliged to conform to its 
ivislies. 

Let us now examine more closely tlie Bundesratli, — = 
that e::traordinaiy mixture of legislative cliann 
ber, executive council, court of appeal, and 
permanent assembly of diplomats. It is the most tlior- 
ouglily native feature of the German Empire, and has, 
therefore, a peculiar vitality. The Bundesrath is com- 
posed of delegates appointed by the princes composi- 
of the St'dtes and the senates of the Free 
Cities ; ^ and it is to be observed that Alsace-Lorraine, 
which was taken from France in 1871, is not strictly a 
member of the union, but only liclchsland or imperial 
territory, and hence has no right to a representative 
in the Bundesrath, although as a part of the empire 
it elects members of the Keiclistag. Its position is in 
some ways analogous to that of one of our Tenitories, 
while the other parts of the Empire correspond to our 
Stakes. Cuiioiisly enough, Alsace-Lorraine has been 
allowed since 1879 to send to the Bundesrath dele- 
gates who, like the representatives of the Territories in 
Congress, can debate, but cannot vote.^ 

The seats in the Bundesrath are distributed among 
the States and Cities in such a way that each of them 
is entitled to the same number of votes as in the 

^ Const Arts 6-10 

^ Lcibniid, vol i pp 210-20. In tlie law of 1879, as originally drawn 
up by Bismarck, Alsace-Lorraine was entitled to ordinary delegates to 
the Bundesrath , but that liody, in order not to increase the seats ’viitually 
conti oiled by the King of Prussia, insisted that they should have no yote. 
Blum, pp 635-36. The number of these delegates is four. 
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diet of tlie old Germanic Confederation that body 

proceeded in 2)Ie]inni ; except that Bavaria^ as part 
of the inducement to join the Empire, was gi\en six 
delegates instead of four/ and Prussia obtained those 
of the States she absorbed in ISGG/ 

There are in all fifty-eigdit inembeis^_of which Prussia 
has seyenteeiij Bavaria six^ Saxony and dY iirtemlierg 
four each^ Baden and Hesse three each. Brunswick and 
MecMenbiiro'-Schwerin two each, and the reiiiaininir 
fourteen States and three Free Cities one each. But 
Prussia has really three ^ votes iiiore^ because the 
contract for the government of Y'aldeck already men- 
tioned gave her the vote of that State, and in lS84r-85 
she caused the Duke of Cumberland to be excluded 
from the succession in Brunswick, got a Prussian 
prince appointed perpetual regent, and thus obtained 
the virtual control of these two votes also;^ so that 
she has in reality twenty votes out of the fifty-eight. 
This, of course, is niiieli less than her proportion of the 
population ; ^ but twenty votes in the same hand count 

^ Slie liad SIX votes in tlie Bundesrath of tlie Zollverein from 1SG6 
to 1871. 

^ Lahandjvol i p 220. The votes acquired by Prussia in this way vrer© 
those of Hanover, 4 ; Hesse Cassel, 3 , Holstem-LaiienhiiT^j, 3 ; Xassaii, 
2 ; and Frankfort, 1. 

The Duke was excluded because as son and heir of the late King' of 
Hanover he insisted on his right to that kingdom, and refused to acknow- 
ledge its incorporation in Pinssia His son, who married the Empeior’s 
daughter, has recently been rebtoied to the dukedom. 

^ The population ot Geimany on Dec 1, 1S90, was about fortymme 
millions, of which Prussia had thirty millions, Bavaria five millions and 
a half, Saxony three millions and a half, Wurtemberg two millions, 
Alsace-Lorraine and Baden a million and a half apiece, Hesse one mil- 
lion, and the other nineteen States together four millions 
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far more than the same number held by different 
States^ cand she lias only to iviii ten additional votes, — - 
those o£ Bavaria and Wurtemberg, for example, or 
those of some of the smaller States. — in order to 
have an absolute majority. In fact, she has nsaally 
had her way^ altliougdi on several notable occasions the 
other States have combined and defeated her. This 
happened in ISTT^ ivlien the seat of the Imperial 
Court of Appeal was fixed at Leipsic instead of Berlin 
as she desired;^ and in 1876 on the more important 
question of the imperial railroad law. At that time 
Bismarck refrained altog’etlier from introcliicino' into 
the Biindesrath a biU for the purchase of railroads by 
the Empire^ knowing that it would be defeated by the 
opposition of the middle-sized States^ although the 
project was one on which he had set his heaitd 
Again^ in 1879, another railroad bill was killed in the 
Bmidesratli by the opposition of Bavaria, Saxony, and 
Wurtemberg/ and iii the same year a conference of 
the' finance ministers of the States refused to consent 
to tlie tobacco monopoly^ 

The members of Bie Bundesrath are diplomats rather 
than senators.^ They enjoy at Berlin the privileges of 
foreign ambassadors, and are appointed and removed 

1 Cf Blum, pp 146-47. The vote in favor of Leipsic was thirty to 
twenty-eight ; and it is noteworthy that if Prussia had then controlled 
the votes of Brunswick the majority would have been the other way. 

2 Cf Blum, pp 1G5-68. 

" Blum, p. 345 

^ Blum, p. 31‘2 On this point, however, they >delded some years later. 

The constitution (Art 10) provides that the Emperor shall vouchsafe 
to them the protection accorded to ambassadors, while the members of 
the Keichstag have the ordinary privileges of members of a parliament. 
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at will by llie States they represent^ — whieh also pay 
them or act as they please. The votes they 
tiiJ Oimdes- cast aie the votes of the States, not those 

rath and the ^ , . . 

pubitionot 01 its representatives, mild it IS tiiereiore pro- 

itsmeniheis • i i ii i i o 

vided that all the deleo’ates ot a State must 

O 

vote alike. In fact, all the votes helonging to a State 
are counted -without reference to the number of dele- 
gates actually voting ; ^ and thus the seventeen votes 
of Prussia, for example, can be cast in her name by a 
single representative, just as at the meeting of a pri- 
vate corporation a properly authorized agenl can vote 
on ail tile shares of stock belonging to his principaL 
The delegates, moreover, vote according to the ins true- 
tioiis of tlieir home government, and the constitiu 
tion expressly declares that votes not instructed shall 
not be counted.^ This last provision has given rise to 
some comment. It does not mean that a delegate must 
produce his instructions before he is allowed to vote. 
On the contrary, the Bundesrath appears to take no 
cognizance of instructions, -vdiich may, indeed, be of 
any kind, including an authority to vote as the delegate 
thinks best ; and it is even asserted that a vote is valid 
whether it is in accord with the instructions or notd 
The provision in the constitution is probably a mere 
survival; but it has been suggested that its object is, 
on the one hand, to allow a delegate to excuse himself 
from voting on the plea that he has not been instructed, 
and on the other to make it clear that a vote can be 
taken, although the deleerates have not all received 

o o 

^ Laband, toI i. p. 223. - Const. Art. 7. 

^ Laband, toI. i. p. 229 
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tlieir Instructions, thus taking away an excuse for delay 
that might otherwise be nrgedd 

A delegate is usually an officer of the State he repre- 
sents, often one of its ministers, or even the head of its 
cabinet, and in any ease the ministers of a State are 
responsible according to its own laws for tlieir instruct 
tions to the delegates." In fact, the ministers are fre- 
quently questioned in the local Landtag or legislature, 
about the instructions they have given, or propose to 
give ; and resolutions are sometimes passed in regard to 
thenn^ If, indeed, the strict parliamentary system 
existed in any of the German States, the cabinet would 
no doubt ])e held responsible to the Landtag for these 
instructions as for every other act of the government. 

Although the delegates are frequently oflicei's of 
the State they represent, they are not neees>sarily even 
citizens of it; and it is not uncommon for several of 
the smaller States, from motives of economy, to em- 
power the same mari to act as delegate for them all 
joiMIy. This habit grew to such an extent that in 
April, 1880, when a stamp act proposed by the 
Chancellor cvas seriously amended by a vote of thirty 
to twenty-eiglit, thirteen of the smaller States were not 
represented by any delegates of their own, their votes 
being cast by two delegates from other States. Bis« 
marck tendered his resignation in disgust, and this 

1 Cf Eobmson, The German Bundesrath,” Puh Univ , Pa Pub Law 
Scries, vol ]ii no ly pp 34-05 

^ Lahand, voL i. pp 225-27. 

® Interpellations, for example, were presented and an'^wered m several 
States in regard to the proposal for the puicbase of railroads by the Em« 
pire, to which allusion has already been made (Blum, p 167) 
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caused tlie Bundesratli to reconsider its action and 
vote tlie tax. But the Chancellor was not satisfied. 
He complained that the practice of substitution de- 
prived tlie Bundesratli of the presence of members 
who ivere open to arguuiienh and he insisted on the 
adoption of a rule dividing the session into two periods^ 
in one of which the important matters should be 
considered^ and delegates from all the States should be 
present^ while the other should be devoted to current 
aifahs, when the States might appoint substitutes if 
they pleased. This rule ivas adopted, and for the con- 
venience of the delegates the former period is made as 
short as possible,^ 

The Bundesratli is in its nature unlike any other 
body in the woiid^ and its peculiarities can be ex- 
plained only bj" a reference to the Diet of the old Ger- 
manic Confederation. It is not an international con- 
ference^ because it is part of a constitutional system, 
and has power to enact laws. Oti the other haiid^ it is 
not a deliberative assenfidy, because the delegates rote 
according to instructions from home. It is unlike any 
other legislative chamber^ inasmuch as the members do 
not enjoy a fixed tenure of office, and are not free to 
vote according to their personal convictions. Its es- 
seiitial characteristics are that it represents the govern- 
ments ot the States and not their people, and that each 
State is entitled to a certain number of votes which it 
may authorize one or inrore persons to cast in its name, 
these persons being its agents, whom it may appoint, 
recall, or instruct at any time. The true conception of 
^ Blum, pp 348-49; Laband, yoL i pp. 256-57. 
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the Bundesratli;, therefore^ is that of an assembly of 
the sovereigns of the States^, ^Yho are nob indeecb 
actually piesenb but appear in the persons of their 
representatives. 

The internal organization of the Biiiidesrath is in 
accord Avith its federal chaiacter and the Themtenui 
privileged positioli of the larger States, We S Bun-^ 
have aaready seen that the seventeen votes 
of Prussia are more than enougdi to defeat any con- 
stitutional aiiiendmeiib and that she is expressly given 
a veto on all proposals to cdiange the larvs relating to 
the army or the taxes. Besides this, the constitution 
declaies that the Emperor^ that is^ the King of Prussia^ 
shall appoint the Chancellor^ Avho presides over the 
body and arianges its business^ and through AAdiose 
hands all cominiinieaTions fiom the Reichstao; and ail 
motions and petitions must pass/ and who is in fact 
always one of the Prussian delegatesv But the con- 
stitution iroes into n?iich smaller details in reo'ulatiiio’ 

o o o 

privileges of the States, and prescribes even The com- 
the composition of the coimnittees ; for the 
Germans liaAm shown a remarkable astuteness in this 
matter, and nowhere else in the “world can rve find 

^ Const Art 15 Cf Kohinson, p 37 

“ ^lost of the German jui-ists argue that the Chancellor must always be 
a Prussian delegate, because Ait 15 of the constitution implies that he 
must be a member of the Bundesrath, and the Emperor has power to 
create such members only in Ins capacity as King of Prussia Laband, 
yol 1 pp 253-51: ; xvleyer, Lelirbuch, 121 , Schulze, vol. n p 91. 
Keiiscd (Die Sbllung (Ic<; Deich^lanzlers, pp 10-12) denies this and quotes 
Bismarck in Ins favor The Clianccllor is antlnwizcd to commit the duty 
of acting as chauman to a substitute, and m fact be rarely presides in 
person. See Dupriez, vol i p 522, and Blum, p. 113. 
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tlie important influence of committees in a legislative 
body so tliorcngiily recognized. There are eight stand- 
ino’ comiiiittees of the Bandesratli established by the 

O kJ 

constitution.' The members of one of these — that 
on the army and fortresses — are appointed by the 
Emperor : but it is provided by the constitution that 
Bavaria, and by military convention -fliat Saxony and 
Wurteniberg^ shall have places upon it. The inemlmrs 
of the coiiiniittee on piaritime affairs are also appointed 
hy the Emperor ; while the committees on taxes aiid 
customs, on trade, on railroads, posts and telegraphs, 
on justice, and on accounts,"" are elected every year hy 
the Buiidesrath itself. On each of the last seven 
committees, five States at least must he represented, 
of which one must always be Prussia, whose memher 
is always the chairman. But here again ve have an 
illustration of the fact that the Biindesrath is an 
assembly of diplomats and not of senators, for the 
practice followed by the Einpero^^ or the Bimdiesrath 
— whicdiever has the power of appointment — is^ to 
designate the States to be represented, and the dele-* 
gation from each of those States chooses one of its 
own members to sit on the committee. The seat on a 
committee belongs, therefore, not to the representative 
selected, but to the State whiodi he represents. There 
is one other commattee provided for by the constitu- 
tion, — that on foreign affairs. Its functions are pe- 
culiar; for it does not ?^eport like the other committees, 
but its membeis listen to the communications made to 
them by the Chancellor, and express the views of their 


^ Const Alt. 8. 
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respective govemnients thereon. It is thus in reality 
a means bv which the ministers of the larojer States 
may be consulted upon foreign affairs ; and it consists 
of representatives of -Bavaria^ Saxony^ Wiirteniljerg^ 
and two odier States designated every year by the 
Bundesradli. As its only function is to consult with 
the Cliancellor^ wAo is virtually the Prussian minister 
for foreign affairs^ Prussia has no seat upon it^ and 
in her absence Bavaria presides^ - 

Another illustration of the federal chaiacter of the 
Biindesrath is to be found in the provision Onivdeie- 
tliat on matters not common to the whole 
Empire^ — such, for example^ as the excise 
on beer^ from which Bavaria^^ Wurteniherg, 
and Baden enjoy an exemption^ — only those States 
which are interested can voted There was at first a 
similar provision for the Reichstags but it was felt to 
be inconsistent with the spirit of a national house of 
represeutativeSs and was repealed^ 

The powers of the Bundesrath are very extensive^ 
and cover nearly the whole field of goverii- 

T * f t 7 " 1 T Povrersof 

ment. It is a part of the legislature, and Oie Bimdes- 

• • I TT. 

every law requires its assent.* But, more 

^ Theie are also three standing committees not provided for by the 
constitution * those on Alsace-Loriaiiie, on the constitution, and on rules. 
All the standing committees may sit when the Bundesrath is not m 
session On the subject of the committees, see Laband, § 31 
- Const. Art. 7 
s Amend. Feb 24, 1873. 

^ Including treaties that fall within the domain of legislation. Const. 
Ai't. 11. Each State has the right of initiative (Art 7), ^\L.ich is, of 
course, most frequently used by Prussia. 
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than this^ it has the first and last word on almost all 
the IawS;> for the Reichstag has not succeeded 
in making its rigdit of initiative in legislation 
rery effective^ and by far the larger part of the statutes 
{as w^ell as the budget) are prepared and first discussed 
by the Biiiidesratlie They are then sent to the Reich- 
stag, and if passed by that hody, aie again submitted 
to the Bimdesrath for approval before they are pro- 
mulgated by the Emperord The Bimdesrath may 
theiefore be said to be not only a part of the legisla- 
ture, bat the main source of legislation. 

It is also a part of the executive. As such, it has 
power to make regulations for the conduct 

ExtjcT.iliv©« • • • > a 

of the administration, and to issue ordinances 
for the completion of the laws, so far as this power has 
not been specially lodged by statute in other handsd 
In regard to finance its authority is even more exten- 
sive, for it has been given many of the functions of a 
chamber of accounts^ It enjoys a share of the power 
of appointment, for it nominates among other officials 
the judges of the Imperial Court, and elects the mem- 
bers of the Court of Accounts ; while collectors of 

^ Laband^ yoI i. p. 542 ; Scdiulze, yoI li. p 118 

- Const Art. 7. It exercises this power Yath ^reat freedom. Robin- 
soiij pp 50-53 There is some difference of opinion how far this power 
extends Lahand, yoI i pp. 23G-37 ; v Eonne, yoI i pp 213-15 , Arndtj 
pp 115-19. Arndt has also published a treatise on this subject, Das 
VeroT dnu7i g<^recht de? Deutsche^ Reiches. It is also empowered to decide 
upon defects that appear in the execution of the laws. Const Art. 7, § 3. 
The meaning of this clause has been much discussed. Laband, yoI i. 
pp. 238-42, 216 ; v Eonne, vol. i. pp. 215-16 ; Arndt, Yerfassung de$ 
Deutsrhen Reiches, p. 119 ; Eobmson, pp. 56-59. 

^ Laband, yoL i pp. 211-46. 
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taxes and consuls can be appointed only witb the 
appiobcAioii of its committees^ Under this head of 
executive povrer must also be classed the provisions by 
vliieli its consent is required for a declaration of vear/ 
for a dissolution of the Eeichslagy and for federal 
execution against a refractory Stated The Bunde&ratii;, 
moreover, acts in some ways like a ministry of state^ 
for it designates one or more of its members to support 
ill the Seichstag the nieasuies it has approved; and in 
fact a practice has grown up of informing the Eeicin 
stag during the progress of a debate what amendments 
to a liiil the Bundesrath is vailing to accepts But 
the federal nature of the Bmidesratli comes into play 
again curiously here, for each of the members also 
represents in the Eeiciistag his particular government;^ 
and can express its views^ although contrary to those 
of a majority of his colleagues^ 

The Bundesratli has no little power of a judicial 
or semidiidicial nature. It decides disputes 

^ r ' , . . , -f Judicial. 

Detween the impenai and state governments 

about the interpretation of imperial statutes^ It is 

virtually a court of appeal in cases where there is a 

denial of justice by a state courtd It decides contro- 

versies between StateS;, which are not of the nature 

^ Labaud^ voL i. pp. CdC— 43. 

Except on tbe ground that an attack lias been made on the terniory 
of the Empire Const. Art 11. 

Const. Aid 24. 

Const Art 19. 

^ Laband, vol. L p. 537, n. 5, 

^ Const. Art 9 

Tins IS deduced from Const. Art- 7, § 3. See page 268, note 2, supra* 
^ Art. 77. 
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of private law^, if appealed to by one of tiie parties;*^ 
and^ finally, wlien a constitutional question arises in a 
State vdiicb lias no tribunal empowered to decide it^ 
tlie Bundesratb must try to settle it by mediation if 
requested to do sc by one of the parties, or if tbis fails^ 
it must try to dispose of tlie matter by imperial legis- 
iationi^ 


The Bundesratli bas not only far more extensive 
Special powers tkan the Eeiclistagy but it has also 
KTMiidel- ^^‘^i'tain privileges that enhance its prestige 
and increase its authority, Tims the Reich- 
stag cannot be summoned to meet without the Biindes- 
ratlq whereas the latter can sit alone, and must in fact 
bo called together at any time on the request of one 
third of its members^ Unlike the Reichstagy moreover^ 
the order of ])usiness in the Bundesratli is not broken 
olf by the ending of the session, but is continuous, so 
that matters are taken up again at the point where 
they were left, and thus its work is made far more 
Pfivacyof elfectived The most important privilege it 
meeinigs, eiijoys, liowever, is that of excluding the 
public from its meetings^" This has given it the 


^ Const. Art 7G If unfitted to decide the question, it can substitute 
for itself some other body, and this it did m ISTT in the case of the con- 
troversy between Fiussia and Saxony m regard to the Berlin-Dresden 
railroad, selecting the Court of Appeal of Lubeck. Labaud, yoI i. p. 249, 
note 2 

- Const. Art. 76, § 2. 

® Const. Arts. 13-14 

^ Laband, vol. i p 253 

The constitution does not provide i^hether the sessions shall be public 
or not, and in fact they have always been secret (y Hoiiiie, vol i pp. 
210-11) A brief report of the matters dealt vuth and the conclusions 
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advaiicage of concealing to some extent its internal 
differences^ and lias enabled it to acquire a reputation 
for greater iinanimity, and consequently to exeit more 
influence than it tvoiild otherwise possess, Privacty 
indeed, would seem to be almost as essential to tlie 
Bundesratli^ as to tlie cabinet in a parliamentary gov* 
eriimeiit^ or to an Anglo-Saxon jury. It is easy to 
perceive that the twelve jurors would seldom agree^ if 
the public were allowed to wntness the mysterious 
process of reaching a verdict; and it is equally clear 
that harmony in the Bundesrath would be very seriously 
impeiiledj if its galleries were filled with spectators. 
One can imagine how the newspapers would gloat ovei 
the last altercation between the Chancellor and tlie 
representative of Bavaria or Saxony, and how hard it 
would be for the contending parties to make the eon* 
cesbions necessary to elfect an agreement after their 
differences had been discussed in public. The work 
of the Bundesrath must be an unending series of 
compromises, and a compromise is a thing with which 
the world at large has little sympathy. If, tlierefoi'e, 
the meetings of the Bundesrath were open, it would 
he a hotbed of dissensions between the governments 
of the different States, instead of a bond of union and 
a means of mutual understanding. 

In regard to the power and influence actually 
wielded hy the Bundesrath, the most contradictorj/ state” 

reached is given to the press after each session, but the Bundesi'ath can 
vote to vrithhold from the public all information about any master, and 
tbe rules proHde that the oral proceedings both in tlie Bunde'^ratii and 
its committees shall be kept secret in ail cases Laband, vol i p ro9 
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ments are made. It is said on tlie one liand io be die 
Actual in- ™-Ost important body in the Empire/ and on 
th/'^Bundes- Other that it is a mere nullity which 
moves almost entirely at the dictation o£ 
Prussian Both these statements are largely true, for 
considered as an independent council mth a will of 
its own the Bundesratli is a nullity, because it derives 
its impulse exclusively from outside forces ; but, con- 
sidered as an instrument hy means of which the 
governments of the larger States, and especially of 
Prussia, rule the nation, it is probably the most im- 
portant, although the least conspicuous, organ in the 
Empire. The extent of Prussia’s authority in the 
Bundesratli cannot be accuratel}" determined, owing to 
the secrecy of the proceedings. That her will, or rather 
the will of the Chancellor acting in her name, is the 
chief moving and directing force, is evident; hut that 
he is not influenced by the opinions of the other States, 
that he does not modify his plans in consequence of 
their objections, or make compromises with them on 
contested points, it seems hazardous to asseid. The 
members are usually wise enough not to talk about 
their differences in public, and hence these are only 
partly known to the world. At one time the minister 
of Wurtemberg complained openly in the Eeichstag 
that hills were presented to the Bundesrath drawn up 
in a complete form hy Prussian officials, and filled 
exclusively with a Prussian spirit ; " but we know that 

Kobinson, p 43 

^ Lebon, pp 145-51 : Dupxiez, vol. i pp 478, 517~23- 

8 See Blum, p 140. 
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this has not always heeii the case^ and that important 
measures have frequently been considered and discussed 
by the ministers of all the larger States before they 
were introduced at aild We know also that in more 
than one instance Bismarck found it impossible to per- 
suade the Biindesratli co adopt liis views/ and that 
on another occasion he thon2:ht a threat of resioma- 
tion necessary to compel submission^ In this case 
the threat produced the desired result but it may well 
be doubted whether it would have the same effect in 
the mouth of any one but the Iron Chancellor^ whose 
stronof -^vill dominated aiso the Eeichstag- and the 
throned 

We now come to the Emperord The title seems to 
denote an hereditary sovereign! of the Empire^ 
but from a strictly legal point of view this is 
not his position* He is simply the King of Prussia^ 
and he enjoys his imperial prerogatives by virtue of 
his royal office. There is, in fact, no imperial crown, 
and the right to have her King bear the title, and 
exercise the functions of Emperor, is really one of the 
special privileges of Prussia, The language of the 
constitution is: '^^The presidency of the union belongs 


^ This was notably true in the case of the Gerichtsverfassunggesetz in 
1873 (Blum, p 141). 

- See page 261, supra. 

^ See pages 263-64, supra. 

^ Lebon (p. 147) thinks that Prussia jias a good deal of influence in 
the appointment of delegates by the other States, and refers to the case 
where Bismarck procured the recall of the Bavarian representative m 
1880. 

^ Cf. Const. Arts. 11-19. 

YOL, I. 
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to tlie Kill O’ o£ Prussia, wlio bears tlie title of German 

O 

Emperor/’ The succession is therefore determined 
solely by the law of the Prussian Royal Hoiise^ and in 
case of incapacity the Regent of Prussia woiild^ ijJSO 
fcictOy exeicise the functions of Emperor." 

It has been said that as commander-in-chief of the 
j-iist-^owor army and navy the Emperor has in theory 
nhSnpIia- personal direction of military matters;, but 
tivL'iy braiiii , otlieis liG ucts as the dele2:ate of 

the confederated governments;, under the direction of 
the Bimdesrath ; “ and even if diis statement is not 
strictly accurate;, it gives a very fair idea of his prerog- 
atives. He has charge of foreign affairs^ makes trea- 
ties subject to the limitations already mentioned^ and 
represents the Empire in its relation to other coiuitries., 
to the States, or to individuals. He declares war with 
the consent of the Bimdesrath, and carries out federal 
exeeution against a State when it has been ordered by 
that body. He summons and adjourns the Chambers, 
and closes their sessions, and with the consent of the 
Bundesratli he can dissolve the Reichstag. He pro- 
mulgates the laws, and executes them so far as their 
administration is in the hands of the Empire, subject, 
however, to the important qualification that most of 
the administrative regulations are made by the Biindes- 
rath. He appoints the Chancellor and all other offi- 
cers, except in cases where the Bundesrafch has been 
given the right of appointment or confirmation ; but it 
must be remembered that the laws are mainly admhiis- 
tered by the state governments under federal super- 

^ Laband, yol. i. pp. 202-4:. 2 Lebon, pp. 154r-55. 
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vision, and lienee there are comparatively few federal 
officials to appoint. In shorty the executive power of 
the central government is very limited ; and even that 
limited power is shared by the Biindesrath. 

The Emperor lias^ therefore^ very little power as such, 
except iii military and foreign matters. Eis 
authority as Enfperor;, however^ is vigorously 
supplemented by his tiiiictions as King of 
Prussia. Thus as Emperor he has no initiative in 
legislation ; ^ and indeed he is not represented in the 
Reichstag at all ; for the Chancellor, strictly spealdng^, 
appears there only as a member of the Bmidesrath.- 
Biit as King of Prussia the Emperor has a complete 
initiative bv means of the Prussian delerates to the 

o 

Bundesrath whom he appoints. As Emperor he has 
no veto, but as King he has a very extensive veto, — • 
for it will be remembered that the neg'ative vote of 
Prussia in the Bundesrath is sufficient to defeat any 
amendment to the ‘constitution, or any proposal to 
change the law^s relating to the army, the nav}y or the 
taxes. His functions as Emperor and as xhet^osets 
King are^ indeed, so interwoven that it is 
very difficult to distinguish them. As Em- 
peror he has supreme command of the army and 
appoints the highest officers. As King of Prussia he 

^ Laband, vol i. p 537 Strictly speaking, the initiatiye in the 
Bundesrath belongs to the States, and m the Reichstag it is confined to 
the members Laband, vol. i p. 534. „ 

- C£, Lebon, pp 155-56 , Dupriez, voL i. p 534. If, as the German 
jurists maintain, the Chancellor's right to preside in the pundesrath 
depends on his being a Prussian delegate, the Emperor, as such, is not 
represented in the Bundesrath at all. See p. 265, n. 2, supra 
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appoints tlie lower officers* and lias the general mam 
agemeiit of the troops over inosr of Germany^ As 
Emperor lie instructs tlm Clianeellor to prepare a biil„ 
As King lie instructs Mm to introduce it into the 
Biindesratlij and directs how one third of the votes of 
that body shall be east* Then the bill is laid before 
the Reichstag in liis name as Smperor/" and as King 
he directs the Chancellor what amendments to accept 
on behalf of the Biindesrath^ or rather in behalf of the 
Prussian delegation there* After the bill has been 
passed and become a law, he promulgates it as Em- 
peror, and in most cases administers it in Prussia as 
King ; and finally as Emperor he siipei vises his own 
administration as King* This state of things is by no 
means so confusing to the Germans as might be sup- 
posed ; for it is not really a case of one man holding 
two distinct offices, but of the addition of certain im- 
perial functions to the prerogatives of the King of 
Prussia* The administration of the country is vested 
in the sovereigns of the States, among whom the Kkig 
of Prussia is ex officio president ; and until one has 
thoroughly mastered this idea, it is impossible to under- 
stand the government of Germany^ 

There is no imperial cabinet, and the only federal 
The Ciian- minister is the Chancellor, who has siibordh 
onUfedeJai ^^tes blit BO colloaguesd The reason for 
this is to he found partly in Bismarck's pen 

^ Const. Art 16. 

- Schnlze (Preusben^ in Marquardsen, pp. 33-34) remarks that the two 
offices are .-so closely hound together that it is impossible to think of 
them separately. 

^ Laband, voL i. p. 348 ; and see § 40, 
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sonal peculiarities^ and partly in the nature of the 
ties that hind Prussia to the Empire. In the first place^, 
Bismarck preferred to stand alone^ and did not want 
to he hampered by associates. He had had experience 
enough of the Prussian cahineo where each of the 
ministers was very independent in the management of 
his own departm^nfi and he did not care to create for 
himself a similar situation in imperial matters. After 
he had decided on a course of action^ he liated^ as he 
saidj to waste liis time and strength in persuading his 
colleagues^ and all their friends and advisers, that his 
policy was a wise one. hlence he would not hear of 
an imperial cabinet! In the second place, he did not 
originally intend to have any federal ministers at all. 
According to his plan the general supervision and com 
trol of the administration was to be exercised by the 
Bundeerathj while those matters — such as military 
and foreign affairs — which from their nature must be 
intrusted to a single man^ were to be conducted by the 
King of Prussia as President of the Confederation, all 
others being left in the hands of the several States. 
The Clianceiior was to be a purely Prussian officer, who 
should receive his instructions from the King, and be 
responsible to him aione.^ This plan is very interest- 
ing, because, although in form it was not accepted, in 
substance it presents an ahnost exact picture of the 
real political situation, except that the power of the 
Prussian King has become greater than was at first 

^ Cherbuliez, UAllemagne Politique, 2d ed , pp. 228-29 Meyer, in Ha 
Grundzuge rfe? N orddeutschen Bunde^rechts (pp. 88-97), discusses Bis- 
marck’s objections to a collegiate ministry 

- Leboa, p. 152. 
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intended/ Tlie Liberals objected to it, and iindei 
tbe iead of Bennia'seii tire constituent Reiclistag' 
amended the draft of the constiLUtion, by providing 
that the acts of the President*" siioiiM be countersigned 
by the Chancellor^ who thereby assumed responsibility 
for thenij — thus making the Chancellor a federal offi 
cer responsible to clie natioiid The principle was 
excellent, but has remained unfruitful; for 
poiihcUiy the Chancellor is not responsible eriminally^ 
to the " and. Bismarck refused to hold himself polit- 

Eeichstag-. . i i 

icaliy responsible to any one but the monarch. 
He always insisted that motto The King* reigns 
but does not govern had no application to the House 
of Hohenzollern. In sliorC the parliamentary system 
does not exist in the Empire, and the Chancellor is not 
forced to resign on a hostile vote in the Beichstao;. If 
that body will not pass one of liis measures, he gets 
on as well as he can without it ; or, if he considers the 
matter of vital importance, he caimes the Eeichstag* to 
be dissolved and takes the chance of a new election, 
a course which up to this time has always been crowned 
with success/ 

^ It IS a striking fact that the high imperial officials are almost always 
selected from among the Prnssiaii functionaries. Lebon, p. 157. 

^ This was in 1867, before the King of Prussia was given the title of 
Emperor. 

^ Const Art. 17. Unlike matters of military administration, the acts 
of the Emperor as commander-in-chief of the army are not treated as 
requiring a countersignature Schulze, Lekrhuch^ p 93 

^ I do not mean that no imperial official has ever been driven from 
office by the Reichstag. The fall of a minister may he occasionally 
brought about by the opposition of a popular chamber, although there 
is no general cabinet responsibility. 
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Tlie Clianeellor is at tlie head of the whole body of 
federal officials. Besides this he presides in Hismnc- 
the Bundesratli;, and is^ in fact, its leading 
and moving spirit. He also takes an acdve part in 
the debates in the Eeichstag, where he is the chief 
representative of the policy of the government. But 
like his royal master he lias a double nature^ and his 
functions are partly imperial and partly Prussian, 
As Chancellor appointed by the Emperor he is at the 
head of the national administration^ and presides in 
the Bundesrath ; but it is as Prussian deleerate that 
he votes in that body, and indeed his influence there 
is mainly due to the fact that he speaks in the name 
of Prussia^ and casts as he chooses the twenty votes 
which she controls. In the Eeichstag, on the other 
handj he nominally appears as commissioner for the 
Bundesrath or as one of its Prussian members^ while 
his importance is really due to his position as chief 
of the federal government. 

It is obviously essential to the Chancellor’s position 
that he should be the leader of Prussia’s delegation 
in the Bundesrath^ and should be able to direct her 
imperial policy. For this reason the Chancellor^ ex- 
cept for short intermissions, has been also the president 
of the Prussian cabinet ; and in fact the policy of com- 
bining the two offices may now be looked upon as 
permanent. 

The powers of the German Chancellor in Bismarck’s 
day were greater than those of any other gubsti- 
man in the world, and his work and respon- 
sibilities were heavier than even his iron frame could 
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bear. In order^ tliereiore, to relieve liim in part, an 
act was passed in 1878 providing for the appointment 
by the Emperor of substitutes, whenever the Cham 
cellor should declare himself prevented from doing 
his work. These offices were expected at first to be 
temporary, especially that of Yice-Chancelior, or gem 
eral substitute, who was intended to tict only during 
the illness of the Chancellor ; but with the increase of 
business they have become a permanent necessity, the 
Chancellor declaring that he is prevented from doing 
his work hy the fact that he has too much of it to do. 
For many years there has been a Vice-Chancellor com 
tiniiously, and it has been the habit to make as many 
of the Secretaries of State as possible special siibsth 
tutes for their own departments,^ appointing them at 
the same time Prussian delegates to the Buiidesrath, in 
order that they may be able to speak both in that 
body and in the Seichstagv The substitutes counter- 
sign the acts of the Emperor in the Chancellor’s stead, 
hut are nevertheless subject to his orders, and thus he 
still remains sole head of the government, and is mor- 
ally responsible for its whole policy? 

^ Dnpriez, yol i pp 495-97. The substitution can he made only for 
those matters which the Empire administers directly. Dupriez, 75.; La~ 
band, vuh i. p 35S, 

- Dupnez, vol i. p 522. 

2 Laband, yol i p 359 ; Bupriez, yol. i. pp. 497-99. The federal 
administration began in a very simple form, for there was only one chan- 
cery office (Bunde^iJcanzlerarnt), t^iyided into three sections, the Prussian 
officials doing in some departments a gooddeai of federal work. Bat as 
the niimher,o£ affairs to be attended to has grown, the federal machinery 
has become more elaborate. The general chancery office has disap- 
peared, and there are now many separate departments, each with a seere- 
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The judicial branch o£ the imperial government 
remains to be considered* Justice is admin- Thejudi- 
istered in the first instance by the state 
courts ; but curiously enough^ the organization of 
these courts is regulated by imperial statutes^ Their 
rules of practice are also derived from the same source^ 
for the federah government has enacted general codes 
of civil and criminal procedure, vdiich apply to the 
state tribiinalsJ It has, moreoyer, enacted a univer- 
sal criminal code and a commercial code, and has just 
added to these a general code of civil law; so that 
there are in each State a similar series of courts or- 
ganized on an imperial plan and expounding imperial 
laws in accordance with imperial forms of procedure, 
but whose members are appointed by the local sov- 
ereiOT and render their decisions in his name. 

O 

Apart from administrative and consular courts, tliere 
is only one federal tribunal, called the Relchs- YheUeieha- 
gerlcld, or Court ’of the Empire. It has 
original jurisdiction in cases of treason against the 
Empire, and appellate jurisdiction from the federal 
consular courts, and from the state courts ou questions 
of imperial law.® It is to be observed, therefore, that 

t^^rv or state, or president of a bureau, at its bead. Siicli are the Interior, 
Foieio-n Affairs, Havy, Post Office, Justice, Treasury, Railroads, IrAalid 
Fiincls, Debt Commission, and Imperial Ba ik Labaiid, § 41 

1 The Gerichtsverfassunggesetz of Jan 27, 1877. Laband, § 86, and see 
§ 81 This is true only of the ordinary courts of law, the subject of 
admimstratiTe courts being left for the^iost part m the discretion of the 
several States. See Laband, vol ii p 368. 

2 The Civilprozessordnung of Jan. 30, 1877. The Strafpvozessordnung 
of Feb 1, 1877. 

® Laband, § 84 
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witii tile completion of tlie system of national codes 
this year^ the imperial tribunal lias become a general 
court of error in all cases arising under the ordinary 


civil or criminal lavtd 

'While speaking of the judicial branch of the govern- 
nientj it is interesting to notice that there 
has been a great deal of discussion among 


Power of 
the courts 
to hold 
statutes 
iinconUi- 
tutiouah 


German publicists over the question whether 
a court of law can inquire into the constitm 
tionalitv of a statute. Some vmters maintain drat it 
can do soG while others insist that the promulgation by 
the Emperor settles conclusively the validity of a lawd 
The problem is nob course, confined to the Empire^ 

but may arise in the States whenever a legislature 
passes a law that violates the state constitution ; the 
solution depending ultimately on the question whether 


^ A State which has several courts of error can create a supreme court 
of appeal and confer upon it the appellate civil jurisdiction of the 
Eeichsgerieht, but this has been done by Bavaria alone. Lahand, vol. 
ii pp. 365-GG. 

- V. Bonne, vol li pp. 62-G3 This was maintained as a general principle 
by Robert von Mulil, in Ins SfaatsrecJit, VolLerreclit u. Politil (18G0), 1 3. 

E (j Lahand, vol i pp 551-58 ; Zorn, Staati^r ecJit dei> DeutscJien 
Reiches, § 7 , iii Gneist, who is commonly cited m favor of the aiithoiity 
of the court, came to the conclusion, in his Soli dei Richter nuch uher die 
Frage zn hegnden habcn, oh em Geseiz verfassungsmassig zu Stande geJcom- 
men, that the courts can decide whethei an ordinance issued by the 
executive is withm its constitutional powers, and whether a law has 
received the assent of the chambers as required by the constitution, but 
that they cannot inquire whether the substance uf a law passed in 
proper form violates tlie provisions of that instrument. 

The constitution of Prussia declares expressly (Art. 106) that statutes 
and ordinances are binding if promulgated in the form prescribed bylaw, 
and that the legality of royal ordinances regularly issued can be exammed 
only by the chambers. 
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tlie constitution shall be treated as a law of superior 
obligatioiij or Avliether it shall be regarded merely as 
establishiiio’ a rule for the £>aiidance of the lerisiator. 

o o o 

The matter, howerrer, is one in which practice is far 
more important than abstract theory, and it is certain 
that the courts have not in fact exercised any general 

* o 

j)Ower of refusing to apply statutes on constitutional 
grounds. The late Brinton Coxe, in his compilation 
on Judicial Power and Unconstitutional Leeislation/’ 
has collected the most important German cases on the 
subjects In one of these the Hanseatic Court of 
Appeal held in 1875 that a statute enacted m Bremen^ 
which deprived a person of property witliout compen- 
satioUj was in conflict with the constitution of the city^ 
and that the court must regard the latter as a binding 
law and refuse to apply the statutes Eight years later 
the doctrine of this case was expressly overruled by 
the federal court in another suit that arose in Bremen 
upon a similar state of facts^ the court declaring that 
ihe constitutional provision was to be understood only 
as a rule for the legislative power to interpret^ Since 
that time no German tribunal appears to have held a 
statute unconstitutional, hut in 1889 the federal court 
remarked, in the course of an opinion, that the question 
whether the judiciary had a right to examine the com 
stitutionality of an imperial law was still an open one, 
although the weight of authority was in the affirmative J 

1 Ch m 

- Gabade i\ Bremen, Senff, ArcJi , toI xxxii bTo 101. 

® K. and Others v. Dyke Board of Niedervieland, Dec. of the Beichs- 
geriebt, vol. ix p. 233. 

^ Dec of the Reicbsgericbt, yol, xxiv. p. 3. 
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As tlie question is tlie same for imperial and state laws^ 
tlie remark -would seem to imply a cliaiige of opinion on 
tlie part of tlie court. It is not at all likely^ however^ 
tkat tlie Eeicdisgericlit will have the courage of its con- 
victions. and venture to disregard statutes passed by 
tlie legislature of the Empire. 

Even in a federal s^^stem such a power could be 
effectively used only where the central government vras 
exceedingly weak/ or ydiere the authority of the courts 
had been raised to a pitch like that which it has ac- 
quired in Anglo-Saxon countries from the prolonged 
judicial centralization of England. It woiikl^ indeed^ 
seem absurd to draw a distinction betiveen public and 
private law, as is commonly done in Germany, and deny 
to the coints the light to consider the legality of an 
administrative ordinance on the ground that it falls 
into the pro Alice of public law, and at the same time 
give them power to pass on the validity of a statute 
enacted by the legislature. 

To sum up what has been said^ the German Empire 
Character of ^ federal government of a peculiar type, in 
ferie^uTyl- whicli legislative centralization is combined 
with administrative decentralization. The 
centre of gravity is to be found in the body repre- 
senting the o^ovemments of the several States, and 
here Prussia has a controlling influence, and a veto 
on the most important matters. In fact, the Con- 
federation is not a union of States with equal rights, 
but rather an association of privileged members, so 


1 That the coarts cannot exercise such a power in a centralized State^ 
see the writer’s EJssa^/s on Govermnent^ pp. dO-do. 
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contrived that Prussia has tlie general management 
subject only to a limited restraint by her associates. 
And herein there is a marked contrast bet^Ye8n the 
American and German, federal systems. That of the 
United Skates is based on the equality of the members ; 
and a decided preponderance on the ]3art of any one 
State desfroy the character of the union. That 

of Germany, on the contrary, is organized on a plan 
that can work successfully only in case one member 
is strong enough to take the lead, and keep the main 
guidance in its own hands for if the States ^Yere 
nearly equal, their niutuai jealousy would eifeetually 
prevent the sovereign of any one of them from infus- 
ing a real vitality into the office of Eiiiperor, while the 
control of the Bundesrath over the administration 
would paralyze the executive unless that body derived 
its impulse from a single source. 

^ Cf. Dupriez, vol. i. pp. 475-77. 



